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GENERAL AND SPECIAL Laws—LEGISLATION 
sy DeLecation. —In the constitutions and 
laws of most of the States there seem to have 
been at work of late years two opposite prin- 
ciples—one tending by constitutional limi- 
tations to restrict legislation to the enactment 
of general laws, applicable to all persons 
throughout the State, thus, in a measure at 
least, abolishing the old and cumbrous system 
of legislating upon matters really unworthy 
of legislative attention, by private acts. The 
other tendency is to refer to cities, counties, 
towns and townships, the consideration and 
decision of many questions which are prop- 
erly of legislative cognizance. This is usually 
done by delegating legislative powers on a 
particular subject to the people of the city, 
county, town or township. It is not, in 
terms, a delegation of legislative powers, but 
it isso, nevertheless. The people of a named 
county are authorized to vote ‘‘yes’’ or ‘‘no,”’ 
on a certain proposition; if the decision is 


.‘*yes,’’ the proposition has the force of law, 


by reason of that ‘‘yes,’’ and it is of the 
essence of a legislative act that it shall have 
the force of law. We know that there are 
decisions that the legislation in such cases is 
done in the act which submits the question to 
a popular vote, and we shall not argue against 
a ruling of a court of the last resort. Under 
those rulings it is not technically a delegation 
of legislative powers, practically, and to all 
intents and purposes it is, for itis the ‘‘yes’’ 
of the election that makes the law, and with- 
out it there would be no such law. 

This delegation of legislative powers is, in 
some respects, salutary ; it enables the legis- 
lature to adapt its action to the needs of 
particular localities, to ascertain and meet the 
views of their inhabitants, and to subserve 
their interests, and, at the same time, impose 
no burdens upon the citizens of other parts of 
the State, for it might well happen that a 
general law, beneficial in one section of the 
State, would be highly oppressive in another. 

VoL. 26—No. 6.: 





On the other hand, the process is liable to 
two or three grave objections. It diminishes 
the responsibility of legislators, who, yielding 
to outside pressure and against their own 
better judgment, confer these powers upon 
municipalities or counties, considering it a 
perfect answer to all objections that they 
have only referred back to the people the 
decision of questions upon which the people 
themselves are interested, asserting, with the 
usual clap-trap, that whatever the people 
do is right, and that voaw populi vox 
dei. In this manner interested parties 
often force upon a community by dint of or- 
ganization and combination measures that 
are really deleterious, and to which commu- 
nity, by reason of inertness and want of or- 
ganization, are unable to offer any effectual 
opposition. Thus it often happens that 
heavy local debts and liabilities are created 
which very indirectly, if at all, benefit the 
people wh» have to meet them and inure 
chiefly or altogether to the advantage of for- 
eign capitalists and corporations. 

Akin to these evils is the abuse of the 
power of assessments, so profusely and in- 
considerately granted to municipal corpora- 
tions. In many cities and towns the munici- 
pal government is endowed with power, un- 
der the guise of assessments for street or 
other improvements, to impair greatly the 
value of private property and in extreme 
cases almost to confiscate it in the behalf of 
local improvements which the owners of such 
property have only a very inconsiderable in- 
terest—less perhaps than that of many others 
who bear no share of the burden. We re- 
ferred in our last number to the dictum of 
Chief Justice Marshall, that ‘‘the power to 
tax is the power to destroy,’’ and it is mani- 
festly contrary to every principle of good 
government that such power should be dele- 
gated except with great caution and with 
many safe-guards to inferior jurisdiction— 
such as municipal corporations, the actions 
of which are too often controlled by corrupt 
combinations. It is a well known fact, and 
one that cannot be too much deplored, that 
in nearly all large cities throughout the 
United States local legislation and local tax- 
ation are controlled by ‘‘rings’’ of what are 
known as ‘‘ward politicians,’’ whose influ- 
ence is devoted to the acquisition of persona 
gain at the expense of the community. 
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This, however, is only a cognate subject, 
but from it and from the subject of the dele- 
gation of legislative powers generally, may 
be deduced the true rule of legislative action 
on all questions involving the material inter- 
ests of the people, especially the vital matter 
of taxation, and that is, that legislatures 
should be held to the strictest accountability 
for the exercise of those powers, and should 
not be permitted to delegate them, except so 
far as is absolutely necessary to public in- 
terest, and then only with all the conditions 
and safeguards which reason, experience and 
history can suggest. 





NOTES OF RECENT DECISIONS. 





Witt—Construction—Trust—PRECATORY 
Worps.—An eminent English judge once 
said that the court which first gave a manda- 
tory operation to precatory words embodied 
in a testamentary instrument did not con- 
strue the will, but made a will for the testa- 
tur. This is very true, and yet in spite of 
the justice of the dictum it has long been 
well established law that words of request 
or entreaty, addressed in a will by the testa- 
tor to a legatee, will in most cases be re- 
garded as words of command by a court of 
equity which will declare a trust founded 
upon them. Our attention has lately been 
attracted to a case! in the Supreme Court of 
Missouri, in which this principle was de- 
clared and applied. 

The facts were that Mr. and Mrs. Fergu- 
gon, being childless, adopted in effect, 
though not in form, the two children of Mrs. 
Ferguson’s brother, Simeon Noe, and re- 
ceived them into their family. Mrs. Fergu- 
son died, having previously executed a will 
in which she gave her whole separate estate 
to her husband, adding these words: ‘‘I 
make this bequest in the full faith that my 
husband will properly provide for the two 
children of my deceased brother, Simeon, 
whom we have undertaken to raise and edu- 
cate.”” Two days after the death of his 
wife, Mr. Ferguson died, having been during 
that interval unconscious and unable to at- 
tend to business from disease and opiates. 


1 Noe y. Kern, 8. C. Mo., Dec. 19, 1887: 6S. W. Rep. 
239, 





His will made no provision for the children, 
but gave his whole estate to his wife. 

This action was brought by the children, 
who claimed the benefit of the words we 
have quoted as precatory words, which cre- 
ated a trust in their favor. 

The court held that this claim was well 
founded, saying: 

‘In support of the first ground relied upon, 
it is insisted that the tendency of recent de- 
cisions is to restrict, rather than enlarge, the 
doctrine applicable to precatory trusts, and 
we have been cited to a number of authori- 
ties stating that proposition generally. While 
this may be so, it may nevertheless be safely 
affirmed that they do not overthrow the rule 
prevailing both in England and this county 
‘that words of recommendation, request, en- 
treaty, wish, or expectation, addressed to a 
legatee or devisee, will make him a trustee 
for the person or persons in whose favor ex- 
pressions are used, provided the testator has 
pointed out with sufficient clearness and cer- 
tainty both the subject-matter of, and the ob- 
jects of, the intended trust.’ The rule upon 
this subject is stated in the case of 
Schmucker’s Estate v. Reel® to be as fol- 
lows: ‘Courts of equity have frequently dis- 
cussed the question as to the force of words 
or expressions of recommendation in wills in 
regard to the use to which testators might de- 
sire the persons to whom they had given leg- 
acies might put them. The prevailing doc- 
trine is that no particular form of expression 
is requisite in order to create a valid and 
binding trust; and that words of recommen- 
dation, request, entreaty, wish, or expecta- 
tion will impose a binding duty upon the de- 
visee by way of trust, provided the testator 
has pointed out with sufficient clearness and 
certainty both the subject-matter and the ob- 
ject of the trust.’ 

‘*In this class of cases, the difficulty is not 
as to what the rule is, but as to its applica- 
tion ; and as is said in 1 Perry Trusts, § 114: 
‘Every case must depend upon the construc- 
tion of the particular will under considera- 
tion. The point really to be determined in 
all these cases is whether, looking at the 
whole context of the will, the testator in- 
tended to impose an obligation on his legatee 
to carry his wishes into effect, or whether, 


21 Jarm. Wills, 680. 
361 Mo. 596. 
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having expressed his wishes, he intended to 
leave it to the legatee to act on them or not 
at his discretion.’ I do not understand the 
fact to be disputed that two of the conditions 
presented by the above rule as being neces- 
sary to the creation of a trust, viz., the sub- 
ject-matter of the trust, and the objects of 
the trust, are set forth in the will with sufficient 
clearness and certainty ; but it is claimed that 
the precatory words used are not sufficient to 
raise a trust, and that the devise of the prop- 
erty to the huspand absolutely is inconsistent 
with the notion or contention that by the sec- 
ond clause of the will it was intended to 
charge the property thus devised with a trust. 
That a trust may be attached to property de- 
vised to another absolutely, provided the in- 
tention of the testator to so charge it appears 
in the will, we think is settled by the follow- 
ing cases: In Knight v. Knight,‘ it is laid 
down as a general rule that when property is 
given absolutely to any person, and the same 
person is, by the giver, who has power to 
command, recommended, entreated, or wished 
to dispose of that property in favor of an- 
other, the recommendation, entreaty, or wish 
shall be held to create a trust, if, upon the 
whole, the words are so used that they ought 
to be construed as imperative, if the subject 
of the recommndation be certain, if the ob- 
jects or persons to have the benefit of the 


* recommendation or wish be also certain.® 


‘‘In the case of Warner v. Bates,® the wife 


. made a will devising to the husband for his 


life the use and income of her estate, ‘in the 
full confidence that he will, as he has hereto- 
fore. done, continue to give and afford my 
children such protection, comfort, and sup- 
port as they or either of them stand in need 
of.’ It was held, Chief Justice Bigelow ren- 
dering the opinion, that the words employed 
subjected the use and income to a trust which 
ea court of equity would enforce, and, in 
speaking of the rule that the intent of the 
testator must govern in such cases, observed : 
‘It may be sometimes difficult to gather that 
intent, and there is always a tendency to 
construe words as obligatory in furtherance 
of a result which accords with a plain, moral 
duty on the party of a devisee or legatee, and 
with what it may be supposed the testator 


43 Beav. 14s. 
5 Bohon Vv. Barrett, 79 Ky. 378; Hill on Trustees, 71. 
698 Mass. 274. 





would do if he could control his actions.’ In 
the case of Knox v. Knox,’ the language of 
the will was: ‘Having full confidence in my 
said wife, and request at her death she will 
divide equally,’ etc.; and it was held to be 
sufficient to create a trust.’ ’’ * 


759 Wis. 172; 18 N. W. Rep. 155. 
8 Erickson v. Willard, 1 N. H. 217; 1 Jarm. Wills, 
680. 





CONDONATION AS A DEFENSE TO AN 
ACTION FOR DIVORCE ON THE 
GROUNDS OF DRUNKENNESS. 





In most of the States an absolute divorce 
is granted when the husband or wife has be- 
come an habitual drunkard; some require the 
habit to have been acquired after marriage ;! 
some to continue one,” two*® or three* years. 
In Iowa, the language of the statute is, 
‘twhen after marriage he becomes addicted 
to habitual drunkenness;’> in Nebraska, 
‘‘when the husband or wife shall have become 
an habitual drunkard.’’ To constitute 
the offense there must be drunkenness and 
a habit.® 

The act of drinking and becoming intoxi- 
cated does not constitute habitual drunken- 
ness, there must be the habit (habitual) of 
becoming intoxicated. Habit is defined to 
be ‘‘the usual condition of a person or thing— 
ordinary state—hence the involuntary ten- 
dency to perform certain actions which is ac- 
quired by their frequent repetition, habit is a 
law of our being—a kind of ‘second nature’ 
which grows up with us—habitual, formed or 
acquired by habit, rendered permanent by 
continued cause.’’ 

Just what constitutes legal ‘‘habitual 
drunkenness’’ has not been defined. It is 
said to have been done by the Supreme Court 
of California, in the case of Mahone v. 
Mahone.’ In that case the jury were instructed 
that the habit of intoxication must be such 
as to ‘‘completely disqualify the party from 
attending to his business avocations,’’ but the 

1 Towa Code, § 2223, sub. 4, Ala., Tenn. 

2 Cal., Wis. 

3 Colo., Ill. 

4N. H., Ohio. 

5 Iowa Code, § 2223, sub. 4. 

6 Stewart on Marriage and Divoree, § 276. 
7 19 Cal, 627. 
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supreme court held, on appeal, that rule to be 
too stringent, and laid down the rule, ‘‘that 
if there is a fixed habit of drinking to excess, 
to such a degree as to disqualify a person 
from attending to his business during the 
principal portion of the time usually devoted 
to business, it is habitual intemperance. The 
Supreme Court of Iowa, in the case of 
Wheeler v. Wheeler,® commenting upon the 
above rule, Seevers, J., in delivering the 
opinion of the court, said: ‘‘This definition 
was sufficient for the case in hand, but we do 
not understand it to have been held that 
nothing short of the standard fixed in that 
case would be habitual intemperance. In 
Missouri, it is said the habit must be of fre- 
quent and regular occurence of excessive 
indulgence.® In Michigan,’ getting drunk 
whenever exposed to temptation is habitual 
drunkenness. In Massachusetts," being 
drunk for twelve or fifteen days three or four 
times a year for fifteen years, and being 
driven to drink by any excitement, is habitual 
drunkenness; and in Arkansas, itis said it 
must be such a habit as renders the marriage 
state intolerable. From an examination of 
the cases we find that the courts keep in 
mind the fact that it must be a habit. ‘hey 
use the words ‘‘fixed,’’ ‘‘habitual’’ and 
‘‘formed.’’ In the absence of a statute re- 
quiring the ‘‘habit’’ to be of one, two or 
three years, we see no reason why an action 
could not be brought for divorce as soon as 
the habit is acquired, or the parties may live 
together for many years, say for ten, or even 
twenty, then apply for a divorce, but the 
moment the action is brought the party 
applying puts the statute in operation. And 
if, after bringing the action, the plaintiff dis- 
misses the bil] and returns and lives with the 
defendant, it is a condonation,” and will bea 
bar to another action upon the ground of 
habitual drunkenness, because the condona- 
tion is a forgiveness, not of the acts of drink- 
ing, but of the habit which the defendant has 
acquired by reason of the use of alcohol. 

I do not forget that ‘‘condonation is strictly 
a technical word, * * * and it means 


8 53 Iowa, 511. 

® Golding v. Golding, 6 Mo. App. 602. 

10 Mayahay v. Mayahay, 35 Mich. 210. 

1 Blaney v. Blaney, 126 Mass. 205, 206. 

12 Rosa v. Rosa, 9 Ark. 507, 516. 

18 Bishop on Marriage and Divorce, voi. 2, § 48; 
Smyth v. Smyth, 4 Hay, Ec. 509, 514. 





forgiveness with a condition,’’™ and the con- 
dition, either express or implied, ‘‘that there 
shall be no just cause for complaint in the 
future,’’® and that the delinquent shall treat 
the condoning party with conjugal kindness,!* 
but what is condoned in a drunkard. Is it the 
acts of drinking? No, for that is not a ground 
for divorce, and when there is no offense 
there can be no condonation. The condona- 
tion applies to the habit, the condition, the 
disease which the party has acquired by rea- 
son of the acts of drinking intoxicating 
liquor. The party has lost control of himself, 
he is not able to resist the temptation to 
drink, he has not the power to abstain, he is 
no longer where intoxicating liquor is a ‘‘free 
moral agent,’’ and the condoning party knows 
the promises of a drunkard are ‘‘like pie 
crust, made to be broken.’’!” 

In Iowa, if a woman marries a man, know- 
ing that he is in the habit of drinking strong 
drinks, she cannot, if, ‘‘after marriage, he 
becomes addicted to habitual drunkenness,’’ 
get a divorce. 

In Michigan, the statute does not contain 
the words, ‘‘when after marriage,’’ as does 
the Iowa statute. The Michigan statute 
gives the right to a divorce when the defend- 
ant ‘‘shall have become an habitual drunk- 
ard.”’ The Supreme Court of Michigan, in 
the case of Porritt v. Porritt,’® denied the 
divorce to the wife, plaintiff, on the ground 
that the husband was an habitual drunkard, 
because the proof fairly showed that his habit 
in that respect were substantially the same 
prior to the marriage as after. Christiancy, 
J., in delivering the opinion of the court, used 
this language: ‘‘If this bill can be sustained, 
we cannot see any reason why we ought not 
to have sustained it had she come directly 
from the wedding into court and presented 
her bill, alleging that she had just married a 
man, knowing him to be an habitual drunk- 
ard, and asking the court to grant her a 
divorce because she had changed her mind 
and repented of her folly."’ 

This case fairly settles upon principle the 
proposition herein contended for. The plaint- 
iff commences her suit for divorce, alleges 


14 Bishop on Marriage on Divorce, vol. 1, § 95. 

15 Stewart on Marriage and Divorce, § 309. 

16 Supra. 

17 Towa Code, § 2223, sub. 4; York v. Ferner, 59 
Iowa, 487. 

18 16 Mich. 140. 
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and swears that her husband is an ‘‘habitual 
drunkard,’’ she is entitled to a decrec dis- 
solving the marriage bond, the public is a 
party to the action.” Divorces are granted 
on public grounds,” not to suit the desires of 
individuals.” Marriage is not a contract, but 
a legal status controlled by the State for the 
benefit of the offspring” and of society in 
general. The plaintiff dismisses her action, 
condones the ‘‘habitual drunkenness,’’ and 
she returns to, and lives with her husband, 
the ‘‘habitual drunkard,’’ for, say one, two, 
three or more years, and the defendant ‘‘re- 
turns to his cup,’’ and again the wife com- 
mences her suit for divorce upon the same 
grounds, alleging that he is an ‘‘habitual 
drunkard.’’ He was an habitual drunkard 
when she condoned the offense ; he is now. In 
the meantime the rights of innocent third par- 
ties, children and society have intervened. 
The children are not brought into the case by 
any act of there own; they are brought into 
existence by reason of the plaintiff having 
condoned ‘‘habitual drunkenness’’ and re- 
turning and living with the defendant. When 
the plaintiff condoned ‘‘habitual drunken- 
ness,’’ she knew what she might expect in the 
future by reason of the past, and, knowing 
what she did, she took him for her husband 
the second time ‘‘for better or for worse.’’ 
She knowingly accepted a drunkard for her 
husband, she must be content to be a drunk- 
ard’s wife. R. S. Ervin. 


19 Smith v. Smith, 4 Paige, 432, 434, 436. 

2 Supra. 

21 Stewart on Marriage and Divorce, § 303; Camp- 
bell v. Campbell, 2 Bland, 209, 235; Gould v. Gould, 2 
Aiken, 180. 

2 Wright v. Elwood, 1 Curt. Ece. 662, 666; Cross v. 
Cross, 3 Paige, 139. 








EQUITY—SPECIFIC PERFORMANCE—INJUNC- 
TION—CONTRACT FOR PERSONAL SERVICES 
—CERTAINTY AND MUTUALITY—JURISDIC- 
TION OF NON-RESIDENT DEFENDANT. 


THE IRON AGE PUBLISHING CO. V. THE 
WESTERN UNION TELEGRAPH CO. 





Supreme Court of Alabama, January 16, 1888. 


1. Specific Performance—Injunction—Sufficiency of 
Bill.—In a bill in equity to enforce specific perform- 
ance, and seeking by the auxillary force of an injunc- 
tion to prevent the breach of an alleged contract, the 
terms thereof must be distinetly averred, so as to 





leave none of its essential details in doubt or uncer- 
tainty. 


2. Same—Evidence. — And in such an action the 
proof is required to be clear, definite and satisfactory, 
and a strict correspondence must exist between the 
alleged terms of the contract and the evidence seeking 
to establish it. 


8. Same — Defective Bill — Demurrer. — Whenever 
any ground of defect is apparent on the face of the 
bill, either from matter contained in it, or from any 
defect in its form or in the case made by it, the proper 
mode of defense is by demurrer; as here the bill 
shows that a non-resident defendant is an indispen- 
sable party, and no jurisdiction over such person ap- 
pears. 


4. Same — Contract for Personal Service. — The 
power of equity to enforce specific performance of 
contracts for personal acts, indirectly by injunction, 
is suggested and discussed, but not decided. Kemble 
v. Kean, 6 Sim. 333; Lumley v. Wagner, 13 Eng. L. & 
Eq. 252, and other cases commented on. 


5. Same—Mutuality.— Contracts capable of being 
enforced by specific performance must be mutual in 
obligation, as well as in remedy. 


6. Same—Personal Service— Uncertainty. — Equity 
will not enforce the performance of continuous duties 
of indefinite duration, involving personal service of a 
particular kind, which the court cannot superintend. 


7. Same—Case Adjudged.—aA bill in equity in the 
nature of specific performance, seeking by the aux- 
illiary force of an injunction to prevent the breach of 
an alleged contract by the New York Associated 
Pregs, made with complainant, by which the former 
sold to the latter the exclusive right to receive and 
publish at Birmingham, Ala., all the Associated Press 
dispatches, gathered and prepared by the New York 
company and transmitted over the lines of the West- 
ern Union Telegraph Company, wherein the breach 
complained of is averred to be the delivery of the dis- 
patches for publication to certain local newspapers: 
Held, bad on demurrer. 


8. Equity Jurisdiction—Non-resident Defendant .— 
Where a bill in equity shows on its face that a non- 
resident defendant is an indispensable party, jurisdic- 
tion of such party must be obtained, either construct- 
ively, under statutory provisions, or by voluntary ap- 
pearance, and in the absence of this the bill should be 
dismissed. 


9. Same.— Case examined, and found not to be 
within the statutory provisions of Alabama, as to ob- 
taining jurisdiction over non-resident defendants. 


SOMERVILLE, J., delivered the opinion of the 
court: 

The bill is one in the nature of specific perform- 
ance, seeking, by the auxillary force of an injunc- 
tion, to prevent the breach of an alleged contract, 
by the New York Associated Press selling, as is 
insisted to the complainant, the Iron Age Pub- 
lishing Company, an exclusive right to receive 
and publish at Birmingham, Ala., all of the 
Associated Press dispatches gathered and prepared 
for the press by the New York company 'and 
transmitted over the lines of the Western ‘Union 
Telegraph Company, which body corporate’is 
also made a party defendant to the°billi' "’The 
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breach complained of is averred to be the delivery 
of these dispatches for publication to The Morning 
Herald Publishing Company and the News Pub- 
lishing Company, which companies publish a 
daily paper in the city of Birmingham, and are 
alep made parties defendant to the present suit. 
The chancellor sustained a demurrer to the bill, 
and the complainant brings this appeal. Some of 
the grounds of demurrer we proceed to discuss: 


1. The first which we notice is based on the 
alleged uncertainty of the contract, as set out in 
the third paragraph of the bill. The rule of law 
as to pleadings on this subject is more stringent 
in bills for specific performance than in other 
eases. The terms of the contract must be dis- 
tinctly alleged, so as to leave none of its essential 
details in doubt or uncertainty. Vagueness of 
statement or indefiniteness as to the matter of 
substance is not permitted. Facts must be clearly 
stated, not left to inference by the court. So, in 
like manner, the proof is required to be clear, 
definite and satisfactory, and a strict correspond- 
ence must exist between the alleged terms of the 
contract and the proof seeking to establish it. 
Derrick v. Monette, 73 Ala. 75. The contract, in 
other words, which the court is asked to enforce, 
must be alleged and proved to be “reasonably 
certain as to its subject-matter, its stipulations, 
its purposes, its parties, and the circumstances 
under which it was made.”” 3 Pomeroy, Eq. Jur., 
§ 1405. Unless the court be fully advised as to 
what particular obligations the parties have under- 
taken to assume, and what specific rights they 
have mutually stipulated to confer, it would be 
impossible to adjudge whether the contract is 
sufficiently fair, just and equitable in its parts to 
justify the enforcement by the strong arm of the 
court or to render a decree intelligibly, setting all 
rights and duties of the parties, which the court 
is asked to enforce. The contract averred to exist 
between the complainant and the New York 
Associated Press does not seem to us to possess 
these requirements. It is not stated, with suffi- 
cient definiteness, if at all, when the contract was 
made, nor where it was entered into, nor where 
to be performed, whether in or out of the State of 
Alabama, a fact material to the inquiry of juris- 
diction. While it is alleged to have been made 
with an agent of the non-resident defendant, the 
bill fails to give the name of the alleged agent that 
issue may be taken on the fact of his authority. 
The consideration agreed to be paid by the com- 
plainant is not alleged, except that it was a ‘‘good 
and sufticient consideration, and that the com- 
plainant had paid large sums of money, ranging 
from $40 to $85 per week.’’ The subsequent + 
averment, in another part of the bill, that the. 
complainant had paid the amount provided for in 
the agreement, leaves the court to struggle by 
inference to frame the contract by putting together 
these several parts. We are of opinion that the 
description of the contract is not sufficiently cer- 
tain in these, and it may be, in some other par- 





ticulars, to justify the intervention of a court of 
equity for its specific enforcement. 

2. The objection is further taken by the telegraph 
company and the publishing companies, that the 
facts stated in the bill show prima facie a want of 
jurisdiction of the case, because the contract sought 
to be enforced was made by the New York 
Associated Press, and the bill shows on its face 
that this defendant, being an indispensably essen- 
tial party, isa non-resident corporation. against 
which, in the absence of appearance, it is impos- 
sible for the court to proceed. It is too plain for 
argument, that this foreign corporation is an in- 
dispensably essential party, and that until juris- 
diction can be obtained ofits person, either con- 
structively under statutory provisions or by volun- 
tary appearance, the case must speedily end in a 
dismissal of the bill. 


3. The whole subject of jurisdictisn of non- 


- residents is one of statutory creation and regula- 


tion. Our statutes make no distinction in this 
particular between non-resident natural persons 
and foreign corporations. There are but two 
general classes of cases where they are allowed to 
be sued in the courts of Alabama. The first is by 
process of attachment at law under like circum- 
stances and in like manner as against natural 
persons residing within the State. Code 1876, § 
3253. ‘The other is in any case in equity arising 
under subdivision 2 of § 3753 of the code of 1876, 
designated as § 3414 of the present code of 1886, 
which confers jurisdiction on courts of chancery 
against non-residents in four particular classes of 
cases: (1) when the object of the suit concerns 
an estate of, or a lien or charge upon lands within 
this State, or the disposition thereof; (2) any 
interest in title to or incumbrance on personal 
property within this State; or (3) where the cause 
of action arose in this State; or (4) when the act 
on which the suit is founded was to have been per- 
formed in this State. The jurisdiction, as thus 
conferred, is plainly statutory and limited, and the 
general rule being that a foreign corporation can- 
hot be sued unless it voluntarily appears to defend, 
being impossible for the court to extend the arm 
of its process into a foreign State or Territory for 
the purpose of reaching it. It follows that the 
bill cannot be retained unless the case made by it 
falls within the statute, or else it is made to appear 
that this objection has been obviated by an actual 
appearance of the defendant, so as to confer juris- 
diction of its person. Sayre v. Elyton Land Com- 
pany, 75 Ala. 85; Galpin v. Page, 18 Wall. 350; 
Field on Corporations (Wood’s ed.), § 329, note 3; 
Camden & Company v. Swede Iron Company, 32 
N. J. L. 15; Freeman on Judgments (3d ed.), §§ 
567-568. The present case concerns neither land 
nor personal property, but a contract for personal 
services, as we have above said. The bill fails to 
aver, with sufficient certainty, that the contract 
arose in this State, or was to be performed within 
its jurisdiction. ‘The place where it was made. 
whether in New York or Alabama, is not stated, 
nor does it appear from the pill with sufficient 
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particularity that the telegraphic dispatches were, 
under the contract, to be delivered to the com- 
plainant by the New York Associated Press at 
Birmingham through the agency of the telegraph 
company, or only to the latter company in New 
York to be by them transmitted to complainant, 
as complainant’s agent, without further liability 
on the part of the Associated Press. The bill thus 
fails to bring the case within the class specified by 
the statute, and, therefore. shows no jurisdiction 
in chancery. 


4. The question of jurisdiction, as we have seen, 
is raised by demurrer of the resident defendants, 
the telegraph company and the publishing com- 
panies. If the New York company had attempted 
to raise it the appropriate and better mode would, 
no doubt. have been by plea to that jurisdiction. 
Camden & Co. v. Smede Iron Company, 32 N. J. 
LL. 15, supra. But in this case, where the granting 
and perpetuation of the injunction prayed for is 
the whole case made by the bill, we think it 
eminently proper that the question should be 
raised by demurrer or motion to dismiss, when the 
defect of jurisdiction appears on the face of the 
bill, and is raised by the co-defendant. It is said 
that the court cannot inspect the bill and from it 
know that the foreign corporation has not ap- 
peared. To this it may be answered that the bill 
itself shows that an indispensable and leading 
party, whose rights are prejudiced by the injunc- 
tion, and in whose absence no decree of any kind 
can be rendered, had not been brought before the 
court, by reason of the impossibility of reaching 
it by process. There is no presumption that the 
New York corporation, chartered by and domiciled 


‘in a foreign State, will leave that territory, where 


it is alone suable, and respond to proceedings in 
Alabama, where it is not suable. If the complain- 
ant is entitled to an injunction, based on the con- 
trary presumption, he must show by the bill a case 
in which an injunction can be equitably and 
properly granted, such a one as would be binding 
on the non-resident party and enforceable in some 
mode known to chancery procedure. A brutum 
Julmen is no more to be tolerated in courts than in 
any other forms charged with the responsibility 
of preserving their own respect. nor when the 
case made by the bill fails to authorize the extraor- 
dinary process of injunction can the court grant 
it upon the speculative contingency that the par- 
ties, by subsequent appearance, may make a case 
where its action would be justified. ‘No 
sovereignty,’’ says Mr. Story, in his Conflict of 
Laws, *‘can extend its process beyond its own 
territorial limits to subject either persons or prop- 
erty to its judicial decisions. Every exertion of 
authority of this sort beyond this limit is a mere 
nullity, and incapable of binding such persons or 
property in any other tribunal.”* Story’s Conf. 
Laws, § 539. Says another author touching the 
same subject: ‘*The authority of every judicial 
tribunal and the obligation to obey it are circulated 
by the limits of the territory in which it is estab- 
lished.*" Burges’ Com. on Colonial and Foreign 
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Law, p. 1044. The facts of the bill show that the 
court has no such jurisdiction of the Associated 
Press as to authorize the issue of the injunction 
asked. The case thus falls within the general 
rule, that whenever any ground of defense is 
apparent on the face of the bill itself, either from 
matter contained in it or from any defect in its 
form or in the case made by it, the proper mode 
of defense is by demurrer. Adams’ Equity, 333, 
et seq; Story’s Equity, §§ 436-646; Mitford & 
Tyler’s Equity, 202-311: Robinson's Elementary 
Law, §§ 337-285. 

The case of Manning v. The State of Niearau- 
gua, 14 How. Pr. 517, cited by appellant’s coun- 
sel, to say nothing of its questionable soundness, 
differs from this case in not being one where an 
injunction was asked, the court regarding the 
suit as one inviting a foreign State lo appear and 
defend. Here the court is requested to assume 
jurisdiction in limine before the appearance of 
the non-resident party chiefly affected by the 
issue of the writ, and to tie the hands of all par- 
ties until the final hearing. ‘This, on the facts 
stated in the bill, the court has no power to do, 
the case not being one of the class specified in the 
statute. Code 1876, § 3753. 

5. A further question of great importance 
arises under the issue made by the eighth assign- 
ment of demurrer. Is the contract in question 
one which, in its nature, is practically to be en- 
forced by a court of equity, so, to do substantial 
justice to both of the contracting parties—the 
Iron Age Publishing Company and the New York 
Associated Press—admitting, for the sake of ar- 
gument, the jurisdiction by the court of the sub- 
ject-matter and the parties, it is insisted, for the 
appellees, that the contract, being one for the 
performance of personal services by the Asso- 
ciated Press, involving the exercise of special 
skill, judgment and discretion, and which are 
continuous in their nature, runnin: through an 
indefinite period of time, the enforcement by 
specific performance is impracticable, and juris- 
diction must be declined. It is unquestionable 
that the courts of equity will not interfere to 
affirmatively compel specific executions in cases 
of this kind, because this is impracticable, the 
only power of the court being at most to punish 
the defendant by fine and imprisonment for re- 
fusing to obey its mandates (Clark's Case, 12 Am. 
Dec. 213, and note page 217; Marble v. Ripley, 10 
Wall. 339; Pomeroy on Contracts, § 310); and in 
many cases the courts have refused to interfere by 
injunctiou or otherwise to prevent the breach of 
such contracts, although the remedy by damages 
at law was not adequate. This was put on the 
ground that if the court was unable to enforce the 
affirmative part of a contract, it would refuse to 
restrain the violation of the negative part of it. 

The subject has been elaborately discussed, 
both in England and in this country, chiefly in 
cases where injunctions have been sought to pre- 
vent the breach of agreement made by operatic 
singers and theatrical performers to sing or per- 
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form exclusively for one employer during a given 
period of time. In the earlier cases in England, 
commencing with that leading case of Kemble v. 
Kean, 6 Simons, 333, it was held that for the 
breach of such contract, except in certain cases of 
partnership, the complaining parties must seek 
their remedy at law, and that chancery would de- 
cline to interfere by injunctive relief. The au- 
thority of this case and others following it has, 
however, been entirely overthrown, and in the 
case of Lumley v. Wagner, D. M. & G. 604, s. C., 
13 Eng. L. and Eq. 252, the contrary doctrine was 
established, and has since been firmly adhered to 
by the English courts. In that case the defend- 
ant agreed to sing at plaintiff’s theater upon cer- 
tain terms, and for a stipulated time, and during 
such period to sing no where else. She made an 
engagement during this time to sing at a rival 
theater, and refused to perform her contract with 
the plaintiff. Although unable to enforce the 
contract specifically, the court did not hesitate to 
interfere by injunction to prevent the violation of 
the negative stipulation by which the defendant 
bound herself not to sing anywhere else than at 
the plaintiff’s theater. This case expressly over- 
ruled Kemble vy. Kean and other decisions follow- 
ing it. 

6. The principle was soon extended and like 
relief granted in cases where the negative prom- 
ises was not expressed but implied from the con- 
tract of the parties. Anson on Contracts, 3 Am. 
ed. 1887, p. 413, and note 1; 3 Homer, Eq. Jur. § 
1345; Pomeroy Contracts, §§ 310, 311, 24-25. 

7. The American courts have generally been 
disposed to follow the rule declared in Kemble v. 
Kean, and as said by Mr. Pomeroy, they exhibited 
a strange disinclination to adopt the modern 
English rule declared in Lumley v. Wagner, en- 
forcing the specific performance of such con- 
tracts negatively by means of injunction restrain- 
ing their violation. The American cases are di- 
vided, however, on this subject with a numerical 
weight of authority, perhaps against the later 
English rule; but, as we apprehend, with a dis- 
position recently to fall into line with the moré 
reasonable doctrine of Lumley v. Wagner. We 
leave this important question open, however, as 
we shall decide the case upon another point, con- 
ceding for the purposes of this case the right and 
propriety of exercising such jurisdiction at the 
instance of complainant, injunctions of this char- 
acter, especially under the American rulings, are 
granted with great caution by the courts. We 
cite the following authorities on the subject, all 
of which we have examined, with many more: 
The Singer Sewing Machine Co. v. The Union Es. 
C. Co., 1 Holmes (1873), U. 8. C. C. 253; Hayes 
v. Willis, 11 Abb. Pr. (N. S.) 167; Western Union 
Tel. Co. v. Union Pac. R. Co. (1880), 1 McCrary, 
U. 8. C. C. 558; Daly v. Smith, 49 How. Pr. 150; 
Fredericks v. Mayer, 13 How. Pr. 556; Clark’s 
Case, 12 Am. Dec. 213, note 217; Casey v. Holmes, 
10 Ala. 775; Hamblin v. Dinneford, 2 How. Ch. 
529; Sanquirico v. Bendetti, 1 Barb. 315; Butler v. 





Galletts, 21 How. 465; Dehal v. Solke, 7 Rob. 280; 
De Rivafinoli v. Corsetti, 4 Paige, 270; Ford v. 
Jermon, 6 Phila. 6; The Port Clinton R. Co. v. 
The Cleveland & C. R. Co., 13 Ohio St. 544; 3 
Pom. Eq. Jur., §§ 1343, 1344; Pomeroy on Con- 
tracts. $§ 24, 25, 310, 311; Anson on Contracts, 
p. 413; Hahn v. The Concordia Society, 42 Md. 
460; Waterman on Specific Performance, § 117 
and notes; Caswell v. Gibbs, 33 Micb. 331; Kerr 
on Injunctions, 503; Hilliard on Injunctions, 485, 
486; The Manhattan & C. Co. v. The New Jersey 
C. Co., 23 N. J. Eq. 161. 


8. There seems to us to be one feature about 
the present contract, however, which renders it 
impracticable to be specifically enforced with 
justice to both parties. This is its want of 
mutuality, both to the obligation and of the rem- 
edy as to one of its features. From the averments 
of the bill, it is made to appear that the contract 
in question is to remain in force only’so long as 
the complainant shall continue to act as agent 
and correspondent of the Associated Press at 
Birmingham. It is not shown whether this duty 
was assumed forever, for any definite period, or 
might terminate at will. In either contingency, 
we are unable to see how the court is to compel 
performance on the part of complainant. The 
general rule, to which it is true there are many 
exceptions, seems to be that contracts, in order to 
be enforced by specific performance, must be 
mutual in obligation as well asin remedy. Mr. 
Pomeroy says, and suck we think is the general 
rule, that “it is a familiar doctrine that if the 
right to the specific performance of a contract 
exists at all it must be mutual; the remedy must 
be alike attainable by both parties to the agree- 
ment.’’ Pomeroy on Contracts, §$ 162-165. With 
some established exveptions, it may be stated that 
equity will decline to enforce a contract against a 
defendant when the case is of such a nature that 
the court has no power to compel the complain- 
ant to perform this part of it. Moon v. Crowder, 
72 Ala. 79; Irwin v. Bailey, Jb. 467; 3 Brick Dig., 
p. 361, §§ 421, 422; Fry on Specific Performance, 
286; Cooper v. Pena., 21 Col. 404; Duval v. Mey- 
ers, 2 Md. C. H. 401; Richmond v. The Dubuque 
& C. R. Co., 33 Iowa, 423; Marble Co. v. Ripley, 
101 Wall. 359; Meason v. Kaine, 63 Pa. St. 335; 
Rogers v. Saunders, 10 Me. 92; s. c., 33 Am. Dec. 
635. There are many unilatral contracts which 
constitute an exception to this rule, including the 
right to exercise options and cases affected by 
the statute of frauds, to say nothing of others, 
which stand on peculiar principles. This case is 
not of that class. Richards v. Green, 23 N. J. Eq. 
536; Heflin v. Milton, 69 Ala. 354; Pomeroy on 
Con., §§ 167, 174; 2 Eq. Lead. Cas., p. 1077. 
How, it may be asked, is it practicable for the 
court to compel the complainant to perform per- 
sonal services as agent and correspondent of the 
Associated Press at Birmingham, which it has 

‘contracted to perform from year to year under 
this agreement? We have seen that the duty in- 
volves the exercise of special skill, judgment and 
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discretion, being intellectual as well as mechan- 
ical in its character. These duties are also con- 
tinuous in their nature, and of indefinite dura- 
tion. There can be, as we have shown, no 
specific performance affirmatively of such duties 
by a court of equity. The most that could be 
done is to negatively enforce them by injunction, 
by prohibiting their breach, and this only on bill 
filed praying such particular relief. It is clear 
that but one of two decrees can be rendered in 
this case: (1) We can tie the hands of the Asso- 
ciated Press and the other defendants by injunce- 
tion, forbidding the delivery of the press dis- 
patches to anyone else than the complainant, as 
prayed for, and leave the complainant free to 
terminate the contract at its will, without limita- 
tion of time or circumstances, or to perform its 
duties as correspondent as negligently or dili- 
gently as discretion muy dictate; or (2) to keep 
the injunction in force so long as the duties im- 
posed by the contract shall be faithfully per- 
formed by complainant, which may be for all 
time to come, in view of the possible perpetuity 
of complainant’s corporate existence. The first 
decree suggested would be entirely opposed to 
all equity precedents and practice, the settled 
rule being that the courts will not interfere by 
injunction in cases of this kind, if indeed in any 
case, where defendant cannot be made secure in 
his rights and remedies for violation of the duties 
imposed on the complainant by the contract 
sought to be enforced. Bromley v. Jeffries, 2 
Ver. 415; Richmond v. The Dubuque & C. R. Co., 
33 Iowa, 422. and cases cited on page 486. The 
second decree above suggested would also be im- 
practicable, not only for the reason that the court 
cannot compel the performance of the personal 
services assumed to be undertaken by the com- 
plainant, involving, as they do, the exercise of 
special skill, judgment and discretion, but it 
would be out of the question for the chancery 
court to keep this case open for all time, or even 
for an indefinite term of years, to superintend the 
continuous performance of these duties by the 
complainant. This might invite the frequent 
necessity on the part of the court of hearing com- 
plaints from the defendant charging the com- 
plainant with a breach of its duties, or from the 
complainant arraigning the defendant for con- 
tempt, for a violation of the injunetion. There 
would thus be no end to the number cf occasions 
when the court might be called on from year to 
year to say whether the complainant bas per- 
formed the duties in question faithfully and 
efficiently, so as to have kept the injunciion in 
force; or negligently and unskillfully, so as to 
justify its breach. For these reasons the rule is 
that equity will not enforce the performance of 
continuous duties involving personal labor and 
eare of a particular kind, which the court cannot 
superintend. Waterman on Specific Performance, 
§ 49; Richmond v. Dubuque & C. R. Co., 33 Iowa, 
422; Caswell v. Gibbs, 33 Mich. 331; Port Clinton 

Co. v. Cleveland & C. R. Co., 13 Ohio St. 544; 








Atlanta & C. R. Co. v. Speer, 32 Ga. 550; Blanch- 
ard v. Detroit & C. R. Co., 31 Mich. 43; Marble 
Co. v. Ripley, 10 Wall. 339. 

The contract being one which cannot be 
specifically enforced in a court of equity against 
the complanant, we deem it inequitable to en- 
force it against the defendants. The demurrer to 
the bill was properly surtained and the decree is 
affirmed. 


Nore.—The jurisdiction by way of interlocutory in- 
junction to restrain the violation of contracts, is based 
upon the necessity of protecting the lega! rights, and is 
exercised for the prevention of irreparable mischief. 
Before equity can interfere, the contract itself must be 
free from doubt, or the injury apprehended from its 
violation must be of such a nature as not to be sus- 
ceptible of adequate compensation in damages at law. 

And if the contract is uncertain and vague in its 
provisions (as the court determined in the principal 
case), or is of an unjust or oppressive character, the 
relief will be withheld.? 

The bill for specific performance must show the con- 
tract which is sought to be enforced, to be clear, cer- 
tain and unambiguous in its essential terms, and the 
contract must be either admitted by the pleadings, or 
proved with a reasonable degree of certainty.’ 

The certainty of proof required in actions of this 
nature is greater than in actions for damages.‘ 

It is almost a universal rule, that contracts for per- 
sonal acts will not be directly enforced, “not because 
the legal remedy of damages is always sufficiently cer- 
tain and adequate, but because the courts do not 
possess the means and avility of enforcing their de- 
crees, Which would necessarily be very special, and of 
compelling the performance which constitutes the 
equitable remedy. Wherever, from the nature of the 
agreement, the difficulty in the way of granting relief 
does not exist, orecan be obviated, the principles and 
rules of specific performance apply to contracts which 
stipulate for personal acts or omissions, as well as to 
those whose subject-matter is real or personal prop- 
erty.’’5 

Asa contract for separation between husband and 
wife, if complete, it will be enforced.é 

Contracts for Personal Acts or Services are Often 
Indirectly Enforced by Injunction.7—The remedy by 


1 Morris, etc. Co. v. The Society, 1 Halst. Ch. 203, 

2 Kimberley v. Jennings, 6 Sim. 340; Talbot v. Ford, 18 
Sim. 173; Mann vy. Stephens, 15 Sim. 379; Westfall v. 
Cottrills (S. C. App. W. Va.), 19 Cent. L. J. 449; 8. c., 24 
W. Va. 763; Marshall v. Buridge (Eng. Ct. App.), 14 Cent. 
L. J.19; Tallman v. Franklin, 14 N. Y. 584; Stanton v. 
Miller, 58 N. Y. 192; Hardesty v. Richardson, 44 Md. 617; 
Allen v. Webb, 64 lll. 342; Bowman v. Cunningham, 3 
Cent. L. J. 504; 8. C., 78 Ill. 48; Miller v. Campbell, 52 Ind. 
125; Mastin v. Halley, 61 Mo. 196; Long v. Duncan, 10 
Kan. 294; Lynes v. Hayden, 119 Mass. 482; Bell v. Bruen, 
1 How. (U. 8.) 169; St. Thomas v. Credit, etc. R. Co. (Can. 
H. Ct. Ch. Div.), 18 Cent. L. J. 318. 

3 Long v. Long (S. C. Ill.), 24 Cent. L. J. 43; 9 N. E. Rep. 
247; Wilks v. Burns (Md. Ct. App.), 16 Cent. L. J. 399. See 
2 Cent. L. J. 289; 3 Cent. L. J. 504. 

4 Tait v. Calloway (S.C. of Manitoba), 21 Cent. L. J. 
514; 2 Man. Law Rep. 289. 

5 Pomeroy on Cont. § 22. 

6 Fletcher v. Fletcher, 2 Cox, 99; Sanders v. Rodway, 
22 L. J. Ch. (N. 8.) 230; Wilson v. Wilson, 1 H. L. Cas. 538; 
5 H. L. Cas. 40; 14 Sim. 405; Gibbs v. Harding, L. R. 5 Ch. 
336; 8. C., L. R. 8 Eq. 490; McCrocklin v. McCrocklin,2 B. 
Mon. (Ky.) 870. See 3 Pom. Eq. Jur. § 1402, note. 

73 Pom. Eq. Jur. §§ 1402, 1405, and notes; Pom. on Cont. 
§§ 310, 311. 
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injunction to prevent the violation of negative agree- 
ments or contracts, not to do a particular thing, is re- 
garded as closely related to the remedy of specific 
performance of agreements of an affirmative nature. 
The object sought in both cases is substantially the 
same, for by enjoining the violation of a negative con- 
tract, its specific performance is, in effect, decreed. 

An examination of the authorities will disclose that 
the modern English decisions have been more liberal 
than the American cases, in enjoining the violation of 
contracts of this nature. ‘‘The tendency of the 
American courts has been to limit rather than to en- 
large the jurisdiction in cases of contracts. English 
courts will enjoin the violation of some contracts, even 
though they cannot be specifically enforced. The Amer- 
ican decisions, with but few exceptions,refuse to adopt 
this doctrine.’”? 

Thus, where a contract stipulates for special, unique 
or extraordinary personal service or acts, or for such 
service or acts to be rendered or done by a party having 
special, unique and extraordinary qualifications, as, for 
example, by an eminent actor, singer, artist, author, 
and the like, it is plain that the remedy at law of dam- 
ages for its breach might be wholly inadequate, since 
no amount of money recovered by the plaintiff might 
enable him to obtain the same, or the same kind of 
service or acts elsewhere, or by employing any other 
person. Though equity will not exercise its jurisdic- 
tion to grant the remedy of an affirmative specific per- 
formance, however inadequate may be the remedy of 
damages, whenever the contract is of such a nature 
that the decree for its specific performance cannot be 
enforced, and its obedience compelled by the ordinary 
processes of the court, yet, in a proper case, an in- 
junction will be granted, thus indirectly enforcing the 
contract. A specific performance, in such cases, is 
said to be impossible. Contracts to perform personal 
acts are regarded as the most familiar illustrations of 
this doctrine, as the court cannot, in any direct manner, 
compel an actor to act,a singer to sing, an artist to 
paint, an author to write, or acorrespondent to gather 
and prepare news for publication. Formerly, the En- 
glish courts held that they could not negatively en- 
force the specific performance of such contracts by 
restraining their violation,!® but the rule now appears 
to be firmly established in England, that the violation 
of such contracts may be restrained by injunction, 
whenever the legal remedy of damages would be 
inadequate, and the contractis of such a nature that 
its negative specific enforcement is possible. This 
rule was at first applied to stipulations which were, in 
form, expressly negative, but was soon extended to 
affirmative contracts, which implied or involved 
negative stipulations. Thus, in Montague v. Flock- 
ton,” the rule was extended to a contract by an action 
which contained no negative stipulation. 

‘ The leading English case is Lumley v. Wagner,!? in 
which the defendant, a noted prima donna, agreed to 
sing for a certain specified period for the the plaintiff 
in his opera house, and also that she would not sing 
elsewher? during that time. The opinion reviews all 
previous authorities pertaining to the points involved 
and presents an elaborate and clear discussion of the 
whole subject. In case of an author, who had con- 


82 High Inj. (2d ed.) § 1184; 3 Pom. Eq. Jur. § 1341. 

93 Pom. Eq. Jur. §1341,note. This distinction is also 
very clearly shown in the principal case. 

10 Kemble v. Kean, 6 Sim. 383; Kimberley v. Jennings, 
6 Sim. 340; Stiff v. Cassel, 2 Jur. (N. 8.) 348. 

11 L. RB. 16 Eq. 189. 

121 DeG. M. & G. 604: s. C., 18 Eng. L. & Eq. 252. 





tracted to write for a publisher and covenanted that 
he would not write for any other during the contin- 
uance of his agreement, an injunction was allowed to 
restrain another publisher from employing him. 

So an author who has sold a work with an express 
stipulation that he will do nothing to interfere with 
its publication may be enjoined from publishing an- 
other work upon the same subject, whose publication 
would hinder and impede the sale of the first.“ For 
other illustrations of the English doctrine, see the 
eases cited in the foot-note. 

The most recent English cases interfere by injunc- 
tion and restrain the violation of contracts of this 
nature, even while conceding that their specific per- 
formance cannot be enforced, while a few of the 
modern American decisions have adopted and acted 
upon this doctrine toits full extent,!6 yet a majority 
of the American courts have either rejected it en- 
tirely or have only partially accepted it.!7 

It is said that in all English or American cases, the 
inadequacy of the legal remedy is the sole criterion 
for interference by injunction to prevent the violation 
of any contract.18 

A Contract Capadle of Specific Performance must 
be Mutual.°—“The requisites of mutuality, taken in 
its most general sense, includes both a mutuality of 
legal right and a mutuality in the equitable rem- 
edy;” “that is, the contract must be of such a 
nature that both a right arises from its terms in favor 
of either party against the the other, while the cor- 
responding obligation rests upon each towards the 
other; and also, that either party is entitled to the 
equitable remedy of a specific execution of such obli- 
gation against the other contracting party. * * * 
If, from the nature or form of the contract itself, from 
the relation of the parties, from the personal inca- 
pacity of one of them, or from any cause, the agree- 
ment devolves no obligation at all upon one of the 
parties, or if it cannot be specifically enforced against 
him, then and for that reason he is not,in general, 
entitled to the remedy of a specific performance 


13 Stiff v. Cassell, 2 Jur. (N. 8.) 348. 
14 Barfield v. Nicholson, 2 Sim. & St. 1; s. c.,2L.J. Ch. 


15 Stocker v. Brockelbank, 3 Macn. & G. 250; Samter v. 
Ferguson, 1“Macn. & G. 286; Johnson v. Shrewsbury, etc. 
R. Co., 3DeG. M. & G. 914; Wolverhampton, etc. R. Co. v. 
London, etc. R. Co., L. R. 16 Eq. 433; Ward v. Beeton, L. 
R. 19 Eq. 207; Donnell v. Bennett, L. R. 22 Ch. Div. 835; 
Fothergill v. Rowland, L. R. 17 Eq. 132; Jennings v. 
Brighton, etc. Bd.,4 DeG. J. & 8. 735; Garrett v. Ban- 
stead, etc, R. Co., Id. 462; Munroe v. Wivenhoe, etc. R. 
Co., Id. 7223; DeMattos v. Gibson, Jd. 276. 

16 Western U. Tel. Co. v. Union Pac. R. Co., 1 McCrary, 
558; Western U. Tel. Co. v. St. Joe, ete. R. Co., 1 McCrary, 
565; Singer, etc. Co. v. Union, etc. Co., 1 Holmes, 253. 

7 Bank of California v. Fresno, etc. Co., 53 Cal. 201; 
Western U. Tel. Co. v. West., etc. R. Co., 8 Baxt. 54; San- 
quirica v. Benedetti, 1 Barb. 315; Crutchfield v. Wason 
Car Works, 8 Baxt. 242; Gallagher v. Fayette Co. R. Co., 
38 Pa. St. 102; Smith v. McElwain, 57 Ga. 2447; Manhattan, 
etc. Co. v. N. J. Stock Yard, ete. Co., 23 N. J. Eq. 161; 
Hahn v. Concordia Soc., 42 Md. 460. See, farther, Pom. 
on Cont. §§ 310, 811. ’ 

183 Pom. Eq. Jur. § 1343, note. 

19 Bromley v. Jefferies, 2 Vern. 415; Rogers v. Sanders, 
16 Me. 92; Duvall v. Meyers,2 Md. Ch. 401; Hopkins v. 
Roberts, 54 Md. 312; Blanchard v. Detroit, etc. R. Co., 31 
Mich. 43; Maynard v. Brown, 41 Mich. 298; Reese v. 
Reese, 41 Md. 554; German v. Machni, 6 Paige, 288; Be 
dict v. Lynch, 1 Johns. Ch. 370; Meason v. Kaine, 63 Pa 
335; Flight v. Bolland, 4 Russ. 298; Sullings v. Sullings 
Allen, 234; Butman v. Porter, 100 Mass. 337. 

2 Pom. on Cont. § 162. 
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against his adversary party, although otherwise there 
may be no obstacle arising, either from the terms of 
the contract or from his personal status and relations, 
to an enforcement of the relief against the latter indi- 
vidually.”? 2! 

There are many exceptions to this general rule, as 
the opinion of the principal case very clearly points 
out. Thus, unilateral contracts, in the form of bonds 
and like matters, are constantly enforced.” . 8 


21 Jb. § 163. See Jb. 164, et seq. 

2 Barnard v. Lee, 97 Mass.92; Ewins v. Gordon, 49 N. 
H. 444; Palmer v. Scott, 1 Russ. & My. 391; Jones v. Rob- 
bins, 29 Me. 351. 


TRUST — LIFE ESTATE — REVERSION — QUIT- 
CLAIM DEED AS SECURITY. 





NEARPASS V. NEWMAN. 





Court of Appeals of New York, June 7, 1887. 


Where a husband conveyed real estate toa trustee, 
to sell the same, invest the proceeds and apply the in- 
come to the support of his wife and children during 
her natural life, and afterwards executed a quitclaim 
deed of the property to the trustee for the sole pur- 
pose of securing the performance of his contempo- 
raneous agreement to further provide for them, such 
second conveyance created a mortgage interest only in 
the trustee, which was satisfied by a performance of 
the agreement, and did not affect the conditions and 
limitations of the original trust, but left the rever- 
sionary estate in the grantor, as before the execution 
of the quitclaim. 


RuGer, C. J., delivered the opinion of the 
court: 

The proof in the case is wholly documentary, 
and the only question arising thereon is whether, 
upon a proper construction of the several instru- 
ments read in evidence, Franklin Newman re- 
tained a reversionary interest in the property 
thereby transferred, after the trust purposes for 
which he had conveyed it were satisfied. Per- 
haps a more accurate statement of the question 
presented would be whether certain real estate 
once conveyed by him to a trustee for specific 
purposes was exempted from the limitations and 
conditions of the trust by a s@bsequent deed and 
agreement between the same parties.. 

The case shows that, prior to the year 1864, 
Newman and his wife lived unhappily together, 
and were desirous of making an arrangement by 
which they could live separately. They were the 
parents of four children, whom it was thought de- 
sirable should reside with and be supported by 
the mother. Newman had therefore given to his 
wife $9,000; and, being willing to provide more 
largely for her support, on the seventh day of 
December, 1864, entered into a tripartite agree- 
ment with his wife and ore John D Neefus, as 
trustee, whereby he conveyed to said Neefus, and 
his successors and assigns, thirteen and a half lots 
of land in the city of Brooklyn, to be held and 
used by such trustee for the following purposes 











and conditions, viz.: ‘To sell and convey the same. 
and invest the proceeds in bonds of the United 
States, or of the State of New York, and pay the 
income thereof to Harriet Newman during her 
natural life for her support and that of her four 
children. ‘This deed and agreement was duly re- 
corded in the register’s office of Kings county, 
December 9, 1864. Within a year thereafter, the 
parties, having determined that the peace and 
happiness of Newman and his wife, and of their 
children, would be promoted by an absolute di- 
vorce, on April 8, 1865, entered into another 
agreement between each other, and with Neefus. 
for the purpose of promoting such divorce. In 
this agreement it was recited that Newman de- 
sired to make still further provision for his wife 
and children than was made in the previous trust 
deed, and for that purpose, upon condition that 
said Harriet should faithfully perform the cove- 
nants therein contained, agreed ‘‘to quitclaim to 
said Neefus all his right, title, and interest to and 
in the certain thirteen and a half lots previously 
conveyed to said Neefus.’’ He also agreed, upon 
the same condition, to give to Neefus, for the use 
of said Harriet, a bill of sale of certain furniture. 
to pay certain bills for board of the children, to 
pay Neefus 3300 a year for the support and edu- 
cation of each of two of Newman’s children uatil 
they slrould respectively become of age, to exe- 
cute and deliver his own bond for $2,000, with 
collateral security. for the payment of such allow- 
ances. It is provided that ‘‘said quitclaim deed. 
also said bond with collateral, and the bill of sale. 
all to be put in escrow, (said Neefus the party,) 
to be delivered when said Harriet faithfully per- 
forms all her covenants hereinafter contained, but 
to be returned to said Newman if not so per- 
formed.*’ Certain covenants are then made by 
Harriet that she will facilitate the proceedings for 
a divorce by all means in her power; that out of 
the provisions heretofore and hereiu made, she 
will support herself and her children; and that. 
neither by herself nor the children, will she run 
up bills, or incur debts in Newman’s name. It 
was further provided that, in case Harriet should 
fail to perform her several covenants, the agree- 
ment should be declared null and void, and Nee- 
fus should deliver back to Newman the quitclaim 
deed, bond, and collateral, and bill of sale; but. 
in case Harriet performed her covenants to facili- 
tate such divorce, then said papers delivered to 
Neefus in escrow, ‘shall become operative, and 
in full force and effect.’’ It is then further pro- 
vided ‘‘that the furniture, taken together with the 
several valuable properties heretofore conveyed 
to said Harriet, or caused to be conveyed, or in 
trust for her and children’s benefit, shall be, and 
hereby is, taken in full satisfaction and bar of and 
to all or any claims whatsoever on said Newman. 
whether for her, said Harriet’s own, or children’s 
account.” 

A quitclaim deed, dated April 17, 1865, from 
Newman to Neefus, and to his heirs and assigns. 
of the thirteen and one-half lots of land, was also 
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put in evidence. This deed was duly recorded in 
the clerk’s office of Kings county on April 18, 
1865. The next instrument, in chronological or- 
der, put in evidence, was a warranty deed, dated 
April 13, 1868, from Mary Jarvis and David R. 
Jarvis, her husband, of a house and lot on Jeffer- 
son street, Brooklyn, to ‘John D. Neefus, as 
trustee by and under a deed of trust from Frank- 
lin and Harriet Newman,” for the consideration 
of $6,500. 


Next follows an agreement made on January 18, 
1872, between Franklin Newman of the first part, 
Harriet Newman of the second part, John D. 
Neefus of the third part, and Franklin Newman, 
Jr., of the fourth part. This agreement embraces 
the following recitals: ‘‘Whereas, by a certain 
deed of trust made between the parties hereto of 
the first, second, and third parts bearing date the 
seventh day of December, 1864, * * * the 
said party of the third part received certain real 
and personal property in trust for certain pur- 
poses therein mentioned; and whereas, such prop- 
erty, so received in trust by said party, has been 
sold, and the proceeds thereof have all been in- 
vested in a house and lot in Jefferson street, near 
Ormond place, in the said city of Brooklyn, and 
in four United States six per cent. bonds of one 
thousand dollars each; and whereas, at the re- 
quest of the said parties of the first anti second 
parts, and with the consent of the said parties of 
the third and fourth parts, the said party of the 
fourth part is to be substituted as trustee in the 
place and stead of the said party of the third part, 
subject to all the covenants and conditions in said 
trust deed contained; and whereas, the said party 
of the third part has conveyed to said party of the 
fourth part, by deed bearing even date herewith, 
the house and lot in Jefferson street, and has also, 
simultaneously with the execution hereof, deliv- 
ered to said party of the fourth part the said four 
United States bonds for one thousand dollars 
each, being all the property, money, or proceeds 
in the hands or possession of said party of the 
third part under and pursuant to said deed of 
trust.” In consideration of the premises it was 
then provided that the parties of the first and sec- 
ond parts should release and discharge the party 
of the third part from all claims and demands 
whatsoever. The party of the third part did 
thereby, also in consideration of the premises, 
‘transfer, assigu, and set over to said party of the 
fourth part the said Jefferson-street house and 
United States bonds, and all and every right, 
elaim, or demand which he may or shall have for 
or by reason of said deed of trust,’’ and the said 
party of the fourth part, in consideration of the 
conveyance to him of the said house and lot, and 
of the delivery of said bonds did ‘consent and 
agree to take said house and lot and bonds, and 
hold the same as trustee. pursuant to the cove- 
nants and conditions in said trust deed contained, 
in the place and stead of the said party of the 
third part.“’ On the same day, ‘‘John D. Neefus, 
individually and as trustee by and under a deed 





of trust from Franklin and Harriet Newman,” and 
Mary Ann, his wife, conveyed by quitclaim deed 
all of the estate} right, title, and interest, both in 
law and equity, of, in, or to the house and lot on 
Jefferson street to ‘Franklin Newman, Jr., as 
trustee, in place and stead of said John D. Neefus, 
under said deed of trust,’ and to his successors 
and assigns, forever. 

From this time forward, it would seem that 
Franklin Newman, Jr., acted as trustee under the 
original trust deed until the death of Harriet 
Newman, which occurred in July, 1882. Harriet 
Newman left a will by which she devised all of 
her property to her daughter Mary and her son 
Franklin, and appointed her son Franklin sole 
executor of her will. On December 9, 1882, 
Franklin Newman, claiming to be the reversionary 
owner of the property held by Franklin Newman, 
Jr., conveyed it to the plaintiffs, and this action 
was brought by them to recover possession of the 
same. ‘ 

The effect of the deed and trust agreement of 
December, 1864, was to create a valid power in 
trust to convert the land into money, and invest 
the proceeds in securities in which Harriet New- 
man was to have a life estate only. Belmont v. 
O’Brien, 12 N. Y. 395. The reversionary interest 
in the land, not having been conveyed by such 
instrument, remained in the creator of the trust, 
and, upon the death of Harriet Newman, reverted 
to him under the provisions of the statute. 3 Rev. 
Stat. (7th ed.) p. 2182, § 62. It is also quite clear 
that the limitations and conditions of the attemped 
trust followed the property into which the estate 
was converted, and it became subject to the same 
rules as reversion which pertained to that origi- 
nally conveyed. Belmont v. O’Brien, supra. 
These propositions were assumed to be correct by 
both the general and special terms in their con- 
sideration of the case, and may be regarded as 
conclusively settled. 

It was, hewever, held by the general term that 
Franklin Newman, by the execution and delivery 
of the quitclaim decd of April 17, 1865, transferred 
to Neefus his reversionary interest in the trust 
fund, and that it then became vested absolutely in 
Neefus, and still remains in him, or the trustee, 
Franklin Newmag, Jr., who was substituted in 
his place. The defendants’ answer alleges im- 
pliedly, if not directly, that this reversionary es- 
tate was held by the trustee for the benefit of Har- 
riet Newman, and upcn her death descended or 
was distributable to her three children, and the 
issue of the fourth, who had died. This conten- 
tion is hardly sustainable in view of the fact that 
Harriet Newman left her property, by will, ex- 
clusively to two of said children, and any’ re- 
version to which she was entitled is apparently 
controlled by its provisions. This result is 
claimed to be produced by the provisions of the 
agreement of April 8, 1865, which it is argued 
created a trust in the reversionary estate for the 
benefit of Harriet Newman. 


We are of the opinion that no trust was created 
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by that agreement, and that under it Neefus ac- 
quired a mortgage interest only, which became 
satisfied in 1871 by the performance of the obliga- 

. tion, and the arrival of Franklin and Mary at ma- 
turity, and the termination of the period for pay- 
ing annuities for their support. The case was 
considered at the general term npon the theory 
that its determination depended solely upon the 
effect to be ascribed to the quitclaim deed unaf- 
fected by the contemporaneous agreement, and, 
as thus viewed, might afford some reason for 
doubt as to its true solution. 

A careful consideration of the provisions of that 
agreement, however, leads to the conviction that 
there was no intention on the part of Newman, or 
his wife, to vest any personal interest in the prop- 
erty in Neefus. It was conveyed to him, indeed, 
but it was conveyed for a purpose which it is the 
duty of the court to discover and enforce if con- 
sistent with the rules of law. This purpose is 
clearly disclosed by an examination of the pro- 
visions of the agreement. Among other things it 
appears therefrom that the sole consideration for 
the deed was furnished by Harriet Newman, and 
its object was declared to be ‘‘to make still further 
provision for said wife and four children.”” It was 
also provided that Neefus should reconvey the 
property to Newman in case the said Harriet 
“should fail to comply with or perform in good 
faith her part of the covenants herein contained ;”° 
and, finally, it was declared that ‘‘said quitclaim 
deed, also said bond with collateral and the bill 
of sale, all to be in escrow (said Neefus the 
party), to be delivered when said Harriet faith- 
fully performs all her covenants hereinafter con- 
tained.” 

The delivery here spoken of was a delivery to 
Neéfus to take the place of the conditional deliv- 
ery there made, because it obviously was not in- 
tended that Harriet Newman was to take Frank- 
lin Newman’s bond, or the judgment assigned as 
collateral thereto, or the bill of sale of the furni- 
ture transferred ‘‘for her use,’’ which are therein 
spoken of in connection with the quitclaim deed. 
The idea that the property was to be conveyed to 
Newman if Harriet failed to perform her contract 
is inconsistent with the theory of any personal in- 
terest in Neefus, while it was essential to the per- 
formance of his trust, as well as the enforcement 
of the security, that he should have the title of 
the property with the power of converting it. On 
the other hand, if the reversion had been intended 
to be given to Neefus in trust for Harriet Newman, 
the legal estate would have vested immediately in 
her by force of the forty-ninth section of the stat- 
ute; and, the life estate and reversion uniting in 
the same person, the former would have merged 
in the latter, thus destroying the trust. That this 
was not intended, is shown by the repeated de- 
clarations of the parties as to the continued ex- 
istence of the trust of 1864. It matters not 
whether the provisions of the agreement were all 
valid or not; for, when the object of the inquiry 
is to ascertain the interest of the parties in making 








a contract, their meaning is as much revealed by 
the expression of invalid as valid provisions, and 
the court will avail itself of every lawful means, 
and ascertain and give effect to the intention of 
the parties, if not contrary to the law. It seems 
quite clear, therefore, that the object of the deed 
was simply to furnish additional security to Har- 
riet Newman that Franklin Newman should 
promptly make the additional payments of in- 
come which he became liable to pay by the agree- 
ment. 


It certainly was not intended that Neefus should 
take the reversionary interest for himself, and 
there is no color of a provision in the agreement 
by which Harriet Newman was entitled to take it. 
Neefus received the property in question simply 
as a security for the performance of Newman’s 
agreement, to be returned to Newman when the 
object of the transfer had been satisfied. The 
practical construction given to this conveyance 
and agreement by the subsequent dealings and 
conduct of the parties, and the various contracts 
executed between them, is quite controlling as to 
their real intention in making it. ‘The thirteen 
and one-half lots were converted into money, 
amounting, presumably, to about $9,000. Six 
thousand five hundred dollars of this sum was in- 
vested in the house and lot on Jefferson Street, 
the title to which was taken to Neefus as trustee 
under the trust deed of 1864, and the balance in 


four percent. United States bonds. By the agree- , 


ment of January 18, 1872, it was recited that the 
properties were held by Neefus as trust property 
under the trust deed of 1864, and he thereby 
agreed to convey them to Franklin Newman, Jr., 
as substituted trustee, subject to the conditions 
and limitations of the said trust; and the said 
Franklin Newman, Jr., received them solely as 
trustee under such instrument. The quitclaim 
deed from Neefus to Franklin Newman, Jr., con- 
veys all of the interest in the property held by 
Neefus, either individually or as trustee, to the 
grantee therein named as trustee under such trust 
deed. Whatever effect, therefore, may be as- 
cribed to the deed of April 8, 1865, all of the in- 
terest thereby conveyed was reconveyed to Frank- 
lin Newman, Jr., and by the agreement of January 
18, 1872, executed by all of the parties having an 
interest in the subject, and which was recorded 
in the register’s office of Kings county, January 
19, 1872, the trust was redeclared, and the entire 
preceeds of the whole property were reconstituted 
a trust fund subject to the limitations and condi- 
tions of the deed and contract of December 9, 
1864. It follows that, upon the death of Harriet 
Newman, the corpus of the trust estate reverted 
to Franklin Newman, and passed to the plaintiffs 
under the conveyance from him to them. 

Other questions made in the case become im- 
material in the view which we have taken of the 
questions raised. 


The order of the general term should be re- 
versed, and the jndgment of the special term af- 
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firmed, with costs to the plaintiffs in the court be- 
low and in this court. 
(All concur.) 


Nots.—If the quitclaim deed in the principal case 
was executed merely to secure to the cestui que trust 
the performance by the grantor of the obligations im- 
posed by the contemporaneous agreement (and the 
court so holds), then unquestionably it must be re- 
garded as a mortgage and the reversionary estate re- 
mained in the grantor. 

“If it appear from the whole instrument (or instru- 
ments) that it was intended as a security, although 
there be no express provision that upon the fulfill- 
ment of the condition the deed shall be void, it is a 
mortgage. The substance and not the form of ex- 
pression is chiefly to be regarded and an enlarged and 
liberal view is to be taken of the instrument in order 
to ascertain and carry into effect the intention of the 
parties. It is not necessary that the condition of the 
mortgage should be so certain as to preclude the 
necessity of extraneous inquiry as to what it really is 
and whether it has been performed.” ! 

A deed absolute on its face may be shown to have 
been given as security for the payment of money or 
the performance of some other act, and when so 
shown will be treated asa mortgage. The evidence 
may be written or parol.? It need scarcely be ob- 
served that contemporaneous writings relating to the 
same subject-matter are to be construed with the 
principal deed.* 

In a Massachusetts case,‘ a father conveyed real es- 
tate to his son by warranty deed and at the same time 
the latter reconveyed to the former a freehold interest 
in the property. It was provided in the latter deed 
that the son should support the father during his 
natural life, but it contained no clause of defeasance: 
Held, that as it appeared to have been given to secure 
the support of the father by the son, it was a mort- 
gage only. 

In a North Carolina case,’ a deed recited that the 
grantor desired to secure the grantee against certain 
debts of the former, but contained neither a declara- 
tion of trust noraclause of defeasance: Held, that 
it operated as a mortgage only. 


1 Jones on Mort. (3d ed.) § 69: 2 Washb. Real Prop. 
(Sth ed.) * 479. 

22 Washb. Real Prop. (5th ed.) *483, and cases cited. 
Alsu Campbell v. Dearborn, 109 Mass. 130; Snyder vy. 
Bunnell, 64 Ind. 403. 

3 Steel v. Steel, 4 Allen, 417; Lanfair v. Lanfuir, 18 Pick. 
299; Skinner v. Cox, 4 Dev. (N. C.) 59. 

4 Lanfair v. Lanfair, 18 Pick. 299. For avery similar 
case, see Steel v. Steel, 4 Allen, 417. Fisk v. Eastman, 5 
N. H. 240, in a negative manner, still further illustrates 
the principle. See also Adams y. Stevens, 49 Me. 362. 

5 Skinner v. Cox. 4 Dev. (N. C.) 59. 
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defendant also appealed: Held, that the court could- 


correct its order after the appeal and its return to the 
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first appeal determined under the order as it then was. 
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pealed from it cannot be reviewed on a new appeal.— 
Carr v. Quigley, 8. C. Cal., Dec. 9, 1887; 16 Pac. Rep. 19. 
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appeal.—Candle v. Fallen, 8. C. N. Car., Dec. 5, 1887: 4 8. 
W. Rep. 40. 
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a partof the record.—Carroll r. State, Tex. Ct. App., 
Nov. 16, 1887; 6S. W. Rep. 42. 

9. APPEAL—Record—Judgment. An appeal will 
be dismissed when the record fails to show a judgment. 
Moses v. Katzenberger, 8. C. Ala., Dec. 7, 1887: 3 South. 
Rep. 302. 

10. APPEAL—Review—Questions. On proceedings 
in error, only those questions will be considered which 
were raised and decided in the trial court.—Byington v. 
Saline Co., 8. C. Kan., Dec. 10, 1887; 16 Pac. Rep. 105. 

11. APPEAL—Supplemental Order—Insolvency. A 
supplemental order that theinsolvent verify his sched- 
ule and inventory is not appealable, under California 
law.—In re Abbott, 8. C. Cal., Dec. 22, 1887; 16 Pac. Rep. 
a. 

12. APPEAL—Transcript— Remand. Where, on ap- 

peal, the clerk certifies incorrectly that the transcript 
contains all the evidence, in the furtherance of justice 
the cause will be remanded.—Grand Lodge v. Caranac, 8. 
C. La., Dec. 19, 1887; 3 South. Rep. 285. 
. 18. APPEAL—Weight of Evidence. When the evi- 
dence will support a verdict for either party, it will not 
be disturbed on appeal on the ground that the evidence 
does not support it.— Georgia R. Co. rv. Cole, 8. C. Ga., 
March 18, 1887; 48. E. Rep. 5. 

14. APPEAL—Weight of Evidence. When the evi- 
dence tended to support the views of either party the 
verdict of the jury should not be disturbed.—Pine v. 
Wait, U.S.C. C. (N. Y.), Nov. 12, 1887; 32 Fed. Rep. 741. 

15. APPEAL—W eight of Evidence. Where there is 
some evidence to prove every material fact necessary 
to be proved to sustain the general verdict of the jury, 
which is also approved by the trial judge, the verdict 
will not be disturbed on appeal.—Service v. Watson, 8. C. 
Kan., Dec. 1, 1887; 16 Pac. Rep. 55. 

16. APPEAL—Weight of Evidence—Harmless Error.—— 
A case will not be reversed when the evidence is nearly 
evenly balanced, nor for an harmless error.—Forbes v. 
Thomas, 8. C. Neb., Nov. 30, 1887; 35 N. W. Rep. 411. 

17. APPRENTICE—Contract — Majority. A parent 
cannot bind his son as apprentice for a period extend- 
ing beyond such son’s majority.—Baker v. Lauterback, 
Md. Ct. App., Dec. 13, 1887; 11 Atl. Rep. 703. 

18. ARREST—Bail—Discharge—Imprisonment for Debt. 
Construction of Vermont laws relative to arrest 
andimprisonment for debt and procedure thereon in 
connection with the liability and discharge of bail.— 
Warthen v. Prescott, 8. C. Vt., Dec. 19, 1887; 5 N. Eng. Rep. 
365. 

19. ASSIGNMENT—For Creditors—Garnishment—Issues. 
—— When a judgment creditor garnishes the general 
assignee of his debtor, the jury can only consider ques- 
tions affecting the validity of the assignment.—Batten v. 
Smith, 8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 542. 

20. ATTACHMENT—Judgment— Absentee. 
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ment in attachment against an absentee, represented 
by a curator ad hoc, affects only the property attached, 
and a lease of the property after the registry of the 
judgment is unaffected thereby.—Huber v. Abbott, 8. C. 
La., Dec. 5, 1887; 3 South. Rep. 259. 

21. BANKRUPTCY—Discharge— Judgment. Where 
defendants go into bankruptcy pending a suit, which 
they defend on the merits, not filing the adjudication, 
and judgment is rendered againt them, and subse- 
quently they obtain their discharge, such judgment is 
discharged.— Pine Hill, etc. Co. v. Harris, Ky. Ct. App., 
Dec. 8, 1887; 68. W. Rep. 24. 

22. BANKS—National—Shureholders—Married Women. 
The separate property of a married woman can be 
charged by an action at law to satisfy an assessment 
levied against the stockholders of a national bank on 
its insolvency.— Witters vr. Sowles, U. S.C. C. (Vt.), Nov. 1, 
1887; 32 Fed. Rep. 767. 

23. BILLS AND NOTES—Bona Fide Purchaser — Exec- 
utor. When a person is a bona fide purchaser for 
value of an overdue promissory note from an adminis- 
trator, which belongs to the estate, and which the de- 
ceased had indorsed in blank, the purchaser knowing 
nothing about the note except what its face showed, he 
cannot be sued for the proceeds of the note collected 
by him, though the administrator has applied the pur- 
chase money to his own use.—Neuhoff v. O’ Reilly, 8. C. 
Mo., Nov. 28, 1887; 68. W. Rep. 78. 

24. BILLS AND NoTEsS—Consideration. A note ex- 
ecuted to the maker’s son in lieu of land promised if 
the latter would not leave the State, is without consid- 
eration, when the evidence fails to show that he had 
intended to leave, and had abandoned that intention on 
receiving the note.—Head v. Baldwin, 8. C. Ala., Dec. 6, 
1887; 3 South. Rep. 293. 

25. BILLS AND NoOTES—Innocent Holder—Transfer,—— 
One who buys a negotiable note from a bona jide holder 
for value is protected from the equities existing against 
it, though he was aware of them when he purchased,— 
Bodley v. Emporia Nat. Bank, S.C. Kan., Dec. 10, 1887; 16 
Pac. Rep. 88. 

26. BILLS AND NOTES — Sureties — Contribution. 
Under California law, a surety on «u promissory note, 
payable on demand, which is not presented for a year, 
may pay it and demand contribution from his co- 
surety.—Machado v. Fernandez, 8. C. Cal., Dec. 20, 1887; 16 
Pac. Rep. 19. 

27. BILLS AND NOTES — securities — Transfer. A 
purchaser of a note takes the special mortgage secu- 
ring it and the vendor’s privilege, even if the payment 
is made to the sheriff when the note is in suit by execu- 
tory process, provided it is a purchase from the seizing 
creditor.— Succession of Forstall, =. C. La., Dec. 5, 1887; 3 
South. Rep. 277. 

28. BOND FOR TITLE—Lien. When a building is 
erected by a person in possession of the land under a 
bond fora deed, the building becomes a part of the 
realty. Such building and lot should be attached as 
real estate, to enforce a lienon the building.—Shillin rv. 
Moore, 5. J. C. Me., Dec. 20, 1887; 5 N. Eng. Rep. 357. 

29. BOUNDARIES — Limitations — Statute of. A 
boundary line, established by parol between two pro- 
prietors, becomes binding after the statute of limita- 
tions has run.—Sheldon v. Atkinson, 8.C. Kan., Dec. 10, 
1887 ; 16 Pac. Rep. 68. 

30. BRIDGE—Statute. Construction of a statute of 
Rhode Island which authorized the building of a bridge 
and the change of the location therecf.—Sullivan v. 
Webster, 8. C. R. 1., Dec. 9, 1887; 5 N. Eng Rep. 331. 

31. CHATTEL MORTGAGE—Execution—Mortgagee. 
When the mortgagor is rightfully in possession of the 
mortgaged chattels and they are levied on, the mort- 
gagee, after default, may maintain replevin against the 
ofticer, though he has asked the mortgagor to fulfill his 
contract.—Ament rv. Greer, 8. C. Kan., Dec. 10, 1887; 16 Pac. 
Rep. 102. 

32. COLLISION—Following Vessel—Proximity.———One 
vessel fo!lowing another on the flood-tide in East river, 
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is in fault if it comes so close that it cannot avoid the 
leading vessel in case of a stop on its part.— The Hacken- 
sack, U. 8. D. C. (N. Y.), Nov. 21, 1887; 32 Fed. Rep. 800. 

33. COLLISION — Tow — Parted Line. Where a 
schooner, which has been towed by a tug, has been 
secured, but its line breaks by reason of its insufficiency 
after the tug has cast off, the schooner, and not the tug, 
is liable for damages produced by its collision with 
another vessel.— The Greenpoint, U. 8. D. C. (N. Y.), Nov. 
18, 1887; 32 Fed. Rep. 799. 

34. CONFLICT OF LAWS—Attachment—Assignment.— 
An attachment by local creditors of a non-resident will 
prevail against the claim of his voluntary assignee.— 
Sheldon v. Wheeler, U. 8. C. C. (Ill.), Nov. 21, 1887; 32 Fed. 
Rep. 773. 

35. CONFLICT OF LAws — Mortgage—Jurisdiction—Cor- 
poration. ‘Where a corporation of one State mort- 
gaged all its property, including lands, in another State. 
a sale under foreclosure proceedings in the former State, 
is nugatory as to the lands in the latter State, the courts 
of which have exclusive jurisdiction of lands within that 
State.—Farmers’, etc. Co. v. Postal, etc. Co.,8.C. Err. Conn., 
Nov. 10, 1887; 5 N. Eng. Rep. 346. 

36. CONFLICT OF LAWs—Real Estate—Donations, 
Transfers of real estate made in a State to be executed 
in another, are regulated as to form, substance and 
validity by the laws of the latter State. Donations, in 
Georgia, are presumed to be accepted until the contrary 
is shown.— Succession of Larendon, 8. C. La., Nov. 21, 1887; 
3 South. Rep. 219. 

87. CONSTABLE—Bond—Ofificial Acts. When a con- 
stable arrests another without warrant or probable 
cause, and beats him, under cover and by virtue of his 
office, his bondsmen, under Iowa laws, are liable.— 
Chancy v. Kenworthy, 8. C. Iowa, Dec. 7, 1887; 35 N. W. 
Rep. 427. 

88. CONSTITUTION — Special Acts — Amendments. 
Special legislation as to cities and towns, may be 
enacted at any session of the legislature and without 
notice. When a section expressly amending a section 
of another act, purports to set out its contents in full, 
any part of the original section not therein contained is 
repealed.—State v. Duval Co.,8.C. Fla., Nov. 21, 1887; 3 
South. Rep. 193. 

39. CONSTITUTIONAL LAW — Actions Against States— 
Parties in Interest. An action cannot be maintained 
in the United States courts to restrain State officers 
from suing to collect State taxes under State laws, 
though such laws impair the obligations of contracts.— 
Ex parte Ayers, U. 8. 8. C., Dec. 5, 1887; 8S. C. Rep. 165. 

40. CONSTITUTIONAL LAW—Exemption—Taxation. 
Construction of Pennsylvania statutes, exempting from 
taxation the property of mercantile library associa- 
tions. Rule as to general and partial laws in that State. 
—Mercantile, etc. Co. v. City of Pittsburg, 8. C. Penn., Nov. 
11, 1887; 11 Atl. Rep. 667. 

41. ConTRACT—Breach of Condition—Receipt. An 
action of ejectment for breach of condition in selling 
liquor on the land is premature, when only a receipt 
for part of the purchase money has been given, which 
states that on payment of the residue a deed will be 
given with a condition against such sales.—Jump, etc. 
Co. v. Moore, 8. C. Wis., Nov. 22, 1887; 35 N. W. Rep. 360. 

42. CONTRACT—Capacity. To execute a valid con- 
tract the party must possess the capacity to understand 
the nature, effect and operation of such contract. Cir- 
cumstances stated under which a woman was held to 
be incapable of making a valid contrgct.—King v. Davis, 
8. C. Vt., Dec. 19, 1887; 5 N. Eng. Rep. 369. 

4%. CONTRACT — Defective Title. In an action for 
breach of an agreement to purchase lands, if it appears 
that plaintiff's title was defective, and that no demand 
was made of the defendant before the suit was brought, 
the plaintiff cannot recover.—Langley v. Dauray, 8. J. C. 
Mass., Nov. 23, 1887; 5 N. Eng. Rep. 284. 

44. CONTRACT—Dike—Certainty.——— Where a party is 
bound to another to maintain a dike along a certain 
line, he is liable in damages if he fails to perform his 



































contract by maintaining the dike along the whole line, 
provided the certainty of its locality can be established. 
—Schwab v. The Charles Parker Co.,8. C. Err. Conn., Nov. 
10, 1887; 5 N. Eng. Rep. 349. 

45. CONTRACT—Lease—Rent. Where, upon a lease 
of a farm, the contract is that the lessor shall receive 
by way of rent one-half of the products of the farm, he 
is entitled to one-half of the gross products, not of the 
net products of the farm after the payment of the ex- 
penses.— Richmond v. Connell, 8. C. Err. Conn., May, 1887; 
5 N. Eng. Rep. 413. 

46. CONTRACT—Leases. Under a contract by which 
the owner of a pond leases to another person the pond 
with the privilege of taking from it all the ice that he 
could sell or use himself, the lessor retaining the right 
to use ice from the pond himself, the lessee takes all 
the ice which the lessor does not need for his personal 
use.— Richards v. Geuffret, 8. J. C. Mass., Jan. 4, 1888; 5 N. 
Eng Rep. 398. 

47. CONTRACT — Statute of Frauds — Assumpsit. 
Where a plaintiff had bought land and paid for it more 
than the contract price, upon the faith of a false repre- 
sentation by the defendant, the contract, although ver- 
bal, is not within the statute of frauds, and the plaintiff 
May recover upon an implied assumpsit the amount he 
had paid in excess of the contract price.—Arnold v. 
Garst, 8. C. R. 1., Oct. 22, 1887; 5 N. Eng. Rep. 334. 

48. CONTRACT —Written—Parol Evidence—Purchaser. 
Where a contract states the amount for which an 
agent may sell land and authorizes him to execute a 
contract of sale,the terms of sale may be added by 
parol evidence. The agent is entitled to his commis- 
sions when he has procured a purchaser, but the owner 
insists on a greater price.— Magill v. Stoddard, 8. C. Wis., 
Nov. 22, 1887; 35 N. W. Rep. 346. 

49. CONVERSION—Papers—Damages. For the con- 
version of papers much must be left to the discretion 
of the jury as to value, and itis not error to allow the 
plaintiff's value, though to others their value is small. 
—Drake v. Auerback, 8. C. Minn., Dec. 9, 1887; 35 N. W. 
Rep. 367. 

50. COMPROMISE—Validity. A compromise, based 
on the supposed rights of the parties, will be upheld, 
though subsequent judicial decision shows that their 
rights were different.—Hall v. Wheeler, S. C. Minn., Dec. 
13, 1887; 35 N. W. Rep. 377. 

51. CORPORATION — Natural Gas — Statute. Con- 
struction of Pennsylvania statute relative to persons 
laying pipes within the limits of a city without the con- 
sent of the council thereof.—Appeal of City of Allegheny, 
8. C. Penn., Nov. 11, 1887; 11 Atl. Rep. 658. 

52. CORPORATIONS—Process. A railroad company, 
organized under the laws of Vermont, must be sued in 
accordance with the procedure prescribed by those 
laws. An objection to the process in such case must be 
full and explicit.—Nye v. Burlington, etc. Co., 8. C. Vt., 
Dec. 21, 1887; 5 N. Eng. Rep. 373. 

53. CORPORATION—W ater- works. Construction of 
the charter of a company authorized to convey water 
by pipes through the towns of Salem and Danvers.— 
Pickman v. Peabody, 8. J. C. Mass., Jan. 4, 1888; 5 N. Eng. 
Rep. 394. 

54. Costs — Demurrer — Dismissal. Costs taxed 
against a defendant on demurrer cannot be recovered 
by him when the cause goes in his favor. When a case 
is dismissed on demurrer a docked fee of $20 cannot be 
taxed as costs.—New York Belting Co. v. New Jersey C. ¢ 
Co., U. 8. C. C. (N. Y.), Nov. 19, 1887; 32 Fed. Rep. 755. 

55. Costs — Federal Courts — Docket Fee. When 
the complainant, after his case is called on the calen- 
dar, dismisses it, a docket fee cannot be taxed for the 
defendant.—Ryan v. Gould, U. 8. C. C. (N. Y.), Nov. 19, 
1887 ; 32 Fed. Rep. 754. 

56. CosTs—Master’s Fees—Knowledge. When the 
complainant has a reference made to a master to ascer- 
tain his damages for the infringement of a patent, and 
damages are refused, he must pay such costs when he 
knew, or should have known, the facts to be developed. 
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—Hill v. Smith, U.S. C. C. (Penn.), Nov. 11, 1887; 32 Fed. 
Rep. 753. 

57. Costs — Taxation — Waiver. A party waives 
his right to costs by not having them taxed in the time 
allowed by law.—For R. F. § P. Co. v. Kelly, 8. C. Wis., 
Dec. 13, 1887; 35 N. W. Rep. 542. 

58. CoUNTIES—Bonds—Authority. When a county 
issues bonds to build a court-house in excess of the 
amount authorized by the legislature, and then issues 
new bonds to take up the old ones, the county treas- 
urer can properly refuse to pay the overissue of the 
first bonds.—Satro v. Petit, 8. C. Cal., Dec. 16, 1887; 16 Pac. 
Rep. 7. 

59. COUNTIES—Monthly Payments—Salaries., Sala- 
ries of officers fixed by law do not fall under the act of 
Feb. 27, 1878, limiting the monthly payments by coun- 
ties.— Welch v. Strother, 8. C. Cal., Dec. 23, 1887; 16 Pac. 
Rep. 22. 

60. COUNTY-SEATS — State Proceedings—Limitations— 
Private Suits. The limitation law does not apply to 
an action brought by the State to compel county offi- 
cers to keep their offices at the county-seat and 
to determine its election, nor is the State bound by the 
decision of the question in a suit between private par- 
ties.—State v. Stock, 8. C. Kan., Dec. 10, 1887; 16 Pac. Rep. 
106. 

61. Courts — Conflict — Taxation. A return to the 
alternative writ of mandamus to levy a tax to pay bonds, 
on which a judgment has been obtained against a 
county, that it would be a misdemeanor under State 
law, is not good, when at the time the bonds were issued 
it was legal to levy such a tax.—United States v. Scotland 
County, U. 8. C. C. (Mo.), Oct. 31, 1887; 32 Fed. Rep. 714. 


62. CouRTS — Federal — Jurisdiction. Where juris- 
diction is founded on the fact alone that the action is 
between citizens of different States, the process of the 
federal courts will not in such cases run throughout the 
United States.— Bourke v. Amison, U. 8. C. C. (N. Y.), Dee. 
1, 1887; 32 Fed. Rep. 710. 

63. CouRTS — Federal Jurisdiction — Retention. 
Where a federal question was involved at the beginning 
of a suit, its subsequent elimination will not oust the 

‘jurisdiction of the court on the question of damages.— 
Omaha, etc. R. Co. v. Cable, etc. Co., U. 8. C. C. (Neb.), Oct. 
25, 1887; 32 Fed. Rep. 727. 


64. CoURTS—Mandate—Injunction by State Court. 
Areturn to a peremptory writ Of mandamus from a fed- 
eral court to levy a tax, that such action has since been 
enjoined by a State court, is not good.—Aill v. Scotland 
County Court, U. 8. C. C. (Mo.), Nov. 11, 1887; 82 Fed. Rep. 
716. 

65. CusTOM—Damaged Goods —Jury. Where in a 
suit for breach of contract, the defendant pleaded that 
he had offered to pay the damages as fixed by custom, 
the jury should decide upon the existence of the cus- 
tom.—Hass v. Hudmon, 8. C. Ala., Dec. 8, 1887; 3 South. 
Rep. 302. 

66. CUSTOMS DUTIES—Retention—Carriers. An ac- 
tion against a collector for detaining goods where the 
freight has not been paid, must show the tender of the 
freight admitted to be due, and upon its refusal the 
tender of a sufficient bond.— Wyman v. Lancaster, U. 8. C. 
C. (Mo.), Nov. 20, 1887; 32 Fed. Rep. 720. 


67. CUSTOM DuUTIES—Bill of Particulars. When the 
bill of particulars served on a collector of customs to 
recover duties illegally collected does not contain all 
the statements required by law, the court has no au- 
thority to allow an amendment nunc pro tunc.—Sherman 
v. Hedden, U. 8.C. C.(N. Y.), Dec. 1, 1887; 32 Fed. Rep. 
757. 

68. CUSTOMS DUTIES—Bill of Particulars. —When the 
bill of particulars served in a suit to recover duties il- 
legally exacted does not contain all the statements re- 
quired by law, a motion for judgment of nolle pros. will 
be granted.—Sherman v. Hedden, U. 8. C. C. (N. Y.), Nov. 
7, 1887 ; 32 Fed. Rep. 756. 

69. CustToMS DuUTIES—Bill of Purticulars—Amendment. 






































A motion in an action to recover for excessive du- 
ties to amend the bill of particulars by increasing the 
amount will not be allowed, when the mistake was the 
fault of the plaintiff's broker.—Dieckerhoff v. Robertson, 
U.S. C. C. (N. Y.), Nov. 7, 1887; 32 Fed. Rep. 758. 

70. COVENANT — Representative. Where, upon a 
purchase of real estate the vendor agreee that if the 
vendee was dissatisfied with his purchase within a 
specified time the contract should be rescinded and the 
purchase money refunded: Held, that this covenant was 
not personal to the vendee,but might be enforced by 
his personal representative after his death and within 
the time limited.—Fuller v. Dempster, 8. C. Penn., Nov. 11, 
1887; 11 Atl. Rep. 670. 

71. COVENANT—Running With Land—Water.— Where 
a deed conveying a right of way for a railroad cove- 
nants that the water on one side of the road should be 
made to run on that side, the covenant runs with the 
land.—Peden v. Chicago, etc. R. Co., 8. .C. Iowa, Dee. 7, 
1887; 35 N. W. Rep. 424. 


72. CRIMINAL LAW—Allegations—Unsafe Building. 
A criminal complaint, which alleges a building to be 
dangerous having been heretofore damaged by fire, is 
not sufficient under chapter 343, Sup. Laws Minn. 1887.— 
State v. St. Paul, 8. C. Minn., Dec. 27, 1887; 85 N. W. Rep. 
576. 

73. CRIMINAL LAW — Bastardy —Jurisdiction. The 
proceeding against the father of a bastard, under 
Georgia law,is before a temporary court consisting of 
one justice of the peace only, and no jurisdiction is 
given to acourt presided over by two justices.—Renew 
v. State, 8. C. Ga., April 25, 1887; 48. E. Rep. 19. 

74. CRIMINAL Law — Burglary — Intent. One who 
breaks into and enters a house with intent to steal all 
the contents of a safe, is guilty of .burglary, though 
there are less than ten dollars in the safe, and though 
the larceny of less than ten dollars is a misdemeanor.— 
Harrick v. State, 8. C. Ark., Nov. 19, 1887; 68. W. Rep. 19. 


75. CRIMINAL LAW — Burglary — Third Degree. 
Breaking and entering in the daytime, any dwelling- 
house, other building, shop, etc., in which at the time 
there is no human being, with intent to commit a felony 
or any larceny is under Kansas laws, burglary in the 
third degree.—State v. Cash, 8. C. Kan., Dec. 10, 1887; 16 
Pac. Rep. 144. 

76. CRIMINAL Law — Carrying Concealed Weapons— 
Search of Person. On an indictment for carrying 
concealed weapons, an objection to the evidence that 























‘the knowledge was obtained by searching the defend- 


ant, which was a trespass, should be overruled.— 
Chastang v. State, 8. C. Ala., Dec. 10, 1887; 3 South. Rep. 
304. 

77. CRIMINAL Law — Disorderly House—Intoxicating 
Liquors. Construction of Massachusetts statutes 
relative to disorderly houses and places where intoxi- 
cating liquors are sold.—Commonwealth v. Clark, 8. J. C. 
Mass., Nov. 22, 1887; 5 N. Eng. Rep. 378. 

78. CRIMINAL LAW—Elections—Indictment. An in- 
dictment for advising or aiding an election officer to do 
an unlawful act, under Missouri law, must specify the 
act committed, and must state that defendant advised 
and procured him to do it.— United States v. Carroll, U. 8. 
D. C. (Mo.), Nov. 21, 1887; 32 Fed. Rep. 775. 


79. CRIMINAL LAW—Elections—Supervisors. A su- 
pervisor of elections cannot be held guilty for not chal- 
lenging the vote of a person representing himself to be 
a party known to the supervisor to be dead,if he did 
know at the time that such vote was being offered.— 
United States v. Chamberlain, U.8. D.C. (Mo.), Nov. 16, 
1887 ; 32 Fed. Rep. 777. 

80. CRIMINAL LAW—False Pretenses—Corporation.—— 
In an action for obtaining money by false pretenses 
from a bank, the note given by him for the money is 
sufficient proof of the de facto existence of the bank.— 
Cowan v. State, 8. C. Neb., Nov. 30, 1887; 35 N. W. Rep. 405. 

81. CRIMINAL Law—Indictment—Form. An indict- 
ment fur murder in the form given by the statutes is 
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good. The date and place of finding are no part of the 
indictment.— State v, Johnson, S. C. Minn., Dec. 8, 1887; 35 
N. W. Rep. 373. 

82. CRIMINAL LAW—Indictment—Insulting Language. 
In an indictment for using language to a person 
calculated to provoke a breach of the peace, when the 
party addressed is mentioned it is not necessary to set 
out the words, under Arkansas law.—Moore v. State, 8. 
C. Ark., Dec. 3, 1887;6 8. W. Rep. 17. 

383. CRIMINAL LAw— Indictment — Name—Attempt to 
Break Prison. An indictment for an attempt to 
break prison is sufficient if it employs the phraseology 
of the statute. The use of the initials instead of the 
Christian name of the defendant will not vitiate the in- 
dictment, especially after a verdict on a pleaof guilty. 
—State v. Johnson, 8. C. Mo., Nov. 28, 1887; 6S. W. Rep. 77, 

84. CRIMINAL Law — Indictment—Murder. An in- 
tent to kill must be alleged in every indictment for 
murder, and its omission is not cured by the ordinary 
conclusion of the indictment, under Nebraska law.— 
Shaffer v. State, 8. C. Neb., Nov. 30, 1837; 35 N. W. Rep. 384 

85. CRIMINAL LAwW—Indictment—Prescription. An 
indictment negativing prescription raises an issue 
which a jury alone can decide.— State v. Strong, S. C. La., 
Nov. 21, 1887; 3 South. Rep. 266. 

86. CRIMINAL LAW — Indictment — Two Offenses. 
One can be indicted for murder and also indicted for 
carrying a weapon, though such carriage caused the 
murder. —State rv. Hall, 8. C. Ark., Dec. 3, 1887; 68. W 
Rep. 20. 

87. CRIMINAL LAwW—Insanity—Instruction. An in- 
struction, in a criminal case, that the law presumes 
every one to be sane till the contrary is proved, and 
that the burden is on the defendant to prove the in- 
sanity, is correct.—Massengale v. State, Tex. Ct. App. 
Nov. 9, 1887; 68. W. Rep. 35. 

88. CRIMINAL LAW—Larceny—Ownership. When a 
party is indicted for stealing turpentine, and it is 
proved he took it from the boxes, the ownership is 
rightly laid in the owner of the trees, when the owner 
was entitled by contract with his lessee to receive one- 
third of the turpentine, which had not then been di- 
vided.—State v. King, 8. C. N. Car., Dec. 5, 1887; 458. E. 
Rep. 44. 

89. CRIMINAL LAW — Larceny — Variance. An in- 
dictment for larceny of a beef is sustained by proof of 
the larceny of a cow.—Smith v. State, Tex. Ct. App., Nov. 
12, 1887;6 8. W. Rep. 40. 

90. CRIMINAL LAW—Manslaughter in Fourth Degree. 
An indictment for manslaughter in the fourth de- 
gree, under Missouri law, should conform to an indict- 
ment for murder, except as to the allegations of malice, 
deliberation and premeditation.— State v. Lundheimer, §. 
C. Mo., Nov. 28, 1887; 6S. W. Rep. 52. 

91. CRIMINAL LAW—Rape — Attempt to Commit. 
An indictment for an attempt to commit rape is allow- 
able, under Texas laws.— Milton v. State, Tex. Ct. App., 
Nov. 12, 1887; 6S. W. Rep. 39. 


92. CRIMINAL LAW—Subornation of Perjury—Incompe- 
tency. Where defendants were tried for suborna- 
tion of perjury in obtaining an affidavit for a new trial 
from one incompetent, they are not liable, criminally, if 
the incompetent person assented and swore to the 
affidavit, and they were unaware of the incompetency, 
though by examination they might have ascertained it. 
—People v. Brown, 8. C. Cal., Dec. 10, 1887; 16 Pac. Rep. 1. 


98. CRIMINAL PRACTICE—Appeal—Exceptions—Motion. 
The refusal of a motion for a new trial to be re- 
viewed on appeal must be presented by bill of excep- 
tions to be reviewed on appeal. A matter not patent on 
the record cannot be considered on a motion in arrest 
of judgment.—State v. Pete, 8. C. La., Dec. 19, 1887: 3 
South. Rep. 284. 

94. CRIMINAL PRACTICE—Assault with Attempt to Kill 
— Instructions. Where an instruction for assault 
with attempt to kill sets forth the requirements of the 
Missourri law, it need not state that the assault must be 












































made feloniously.—State v. Miller, 8. C. Mo., Nov. 28, 1887; 
68. W. Rep. 57. 

95. CRIMINAL PRACTICE — Jurors — Challenges. A 
juror, tendered and accepted, but not sworn, in a crim- 
inal case, may be challenged by either party.—Mann v. 
State, 8. C. Fla., Nov. 12, 1887; 3 South. Rep. 207. 

96. CRIMINAL PRACTICE — Lottery. On an indict- 
ment for keeping a place where lottery tickets were 
sold, evidence inculpating the defendant was admitted 
over his objection, but, as the record failed to show the 
ground of the objection, the ruling of the trial court is 
presumed to be correct.—Dorbert v. State, Md. Ct. App.. 
Dec. 16, 1887; 11 Atl. Rep. 707. 

97. CRIMINAL PRACTICE — Preliminary Examination. 
The want of a preliminary examination is unavail- 
ing on plea, when the information charges substantially 
the same offense as in the complaint.—Cowan v. State, . 
C. Neb., Nov. 30, 1887; 35 N. W. Rep. 405. 

98. DAMAGES—Cutting Timber—Good Faith.—Where 
one, by mistake, cuts and carries off timber from 
another’s land, or honestly believed his conduct was 
rightful, the damages for the trespass are the value of 
the timber standing.—King v. Merriman, 8. C. Minn., Dec. 
23, 1887; 35 N. W. Rep. 570. 

99. DAMAGES — Death. In an action to recover 
damages for injuries suffered by plaintiff’s intestate in 
his life-time, it appearing that he died within ten 
minutes after the injury, and was unconscious after he 
was found, his administrator can recover only nominal 
damages.—Mulchey v. Washburn Car Wheel Co., 8. J. C. 
Mass., Nov. 23, 1887; 5 N. Eng. Rep. 287. 

100. DAMAGES—Overfiow — Crop. Yearly value of 
land is not measured alone by value for rent, but may 
also be measured by value for cultivation, and evidence 
of the crop it yields, coupled with cost of production, is 
relevant.—Georgia, etc. Rh. Co. v. Berry, 8. C. Ga., April 19, 
1887; 48. W. Rep. 10. 

101. DEED—Construction. The construction which 
the parties themselves have put upon a deed, containing 
arightor privilege by their practical acts thereunder, 
is the proper one.—Brigham v. Ross, 8.C. Err. Conn., Nov. 
17, 1887; 5 N. Eng. Rep. 406. 

102. DEEDS—Unrecorded—Knowledge of Corporations: 
Where officers of corporations have knowledge of 
unrecorded deeds, at the time when the corporations 
take deeds of, or liens on that property, such corpora- 
tions are purchasers with notice, said officers attending 
to the transactions for the corporations. —Johnson v. 
Shortridge, 8. C. Mo., Nov. 28, 1887; 68. W. Rep. 64. 

103. DESCENT—Debt of Ancestor—Liability——Though 
an heir accept a succession with the benefit of inventory 
yet if he treat the property as his own and sell it or 
offer it for sale, he binds himself for payment of the 
debts of the deceaseg@ as an unconditional heir. — 
Benedict v. Bonnot, 8. C. La., 1887; 3 South. Rep. 223. 

104. DESCENT AND DISTRIBUTION—Slaves. Children 
of colored persons, born before January 1, 1888, cannot 
inherit from an aunt, under Code North Carolina, § 1281. 
— Tucker v. Bellamy, S.C. N. Car., Nov. 28, 1887; 4 8. E. 
Rep. 34. 

105. DIssEIzIN—Adverse Possession—Limitations. 
The owner of fractional reversionary interest in land 
conveyed the whole estate by metes and bounds to a 
third person who occupied it for over twenty years: 
Held, that there was disseizin; that the possession of 
the party was adverse to the other reversioners, and 
that their title was barred by the statute of limitations. 
—Rutter v. Small, Md. Ct. App., Dec. 16, 1887; 11 Atl, Rep. 
698. 

106. DiVORCE—Alimony—Security. After a decree 
of divorce and alimony the plaintiff applied to have 
the decree altered as to alimony, owing to a change in 
the defendant’s circumstances: Held, that during the 
pending of the proceedings the court might order the 
defendant to pay the plaintiff's attorney’s fee and a 
fixed sum each month for her support, but could not 
require him to give security to do so.—Blake v. Blake, 8. 
C. Wis., Dec. 18, 1887; 35 N. W. Rep. 551. 
































XUM 








VoL. 26. 


THE CENTRAL LAW JOURNAL. 139 








107. DOMICILE—Secret Intention. Where a party’s 
acts for two years or more indicate an intention to re- 
side in a State for atermof years, and his actual resi- 
dence is there, he will be considered a citizen of that 
State, though he has a secret intention to return at a 
future time to his former home.— Wright v. Schneider, U. 
8. C. C. (Mo.), Nov. 26, 1887; 32 Fed. Rep. 705. 

108. DRAINAGE—Act—Conssitutionality. The law 
of 1885, relative to drainage in Dane county, though 
different from the system for the rest of the State, is 
constitutional.—Bryant v. Robbins, 8. C. Wis., Dec. 13, 
1887; 35 N. W. Rep. 545. 

109. EJECTMENT—Dedication — Declarations.—When 
the answer to an action of ejectment is ownership by 
adverse user and dedication by the plaintiff to the 
public, evidence from plaintiff and others that he had 
objected to such user is admissible.—Lawe v. City of 
Kaukauna, 8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 561. 

110. ELECTIONS—Majority Vote. Where, in Mary- 
land, an election is held to decide a particular question, 
and a majority of all the votes is required by the law to 
validate the decision, voters who do not vote,or are 
absent, are counted as if voting with the majority of 
those who do vote.—Waliser v. Oswwald, Md. Ct. App., 
Dec. 16, 1887; 11 Atl. Rep. 71l. 

111. EMINENT DOMAIN—Franchise—Damages.——W hen 
the tracks of a street railway, owning an exclusive 
franchise, are paralleled by a cable trainway, the prop- 
erty of the former is damaged, the element of competi- 
tion or better facilities is not a part of the damage, but 
the interference on the same streets, by making the 
street cars inconvenient of access, is an element.— 
Omaha, etc. R. Co. v. Cable T. W.,U. 8. C. C. (Neb.), Oct. 
25, 1887 ; 32 Fed. Rep. 727. 

112, EMINENT DOMAIN—Railroads—Damages. The 

re of damages for a right of way for a railroad is 
the difference in value of the land just before and just 
after the appropriation, regardless of any benefit de- 
rived by the owner therefrom.— Wichita, etc. R. Co. v. 
Kuhn, S. C. Kan., Dec. 10, 1887; 16 Pac. Rep. 75. 

113. EscapE—Arrest for Debt—Measure of Damages.— 
_Where a person arrested for debt escapes from the offi- 
cer, the measure of damages which the creditor can re- 
cover from the officer is the loss actually sustained, and 
not the amount of the debt.—Slocum v. Riley, 8. J. C. 
Mass., Nov. 25, 1887; 5 N. Eng. Rep. 279. 

114. Es'raTES—Life—Remaindermen, The remain- 
dermen cannot sue for the realty till the death of the 
tenant for life, though he may have conveyed away the 
property.—Simonton v. Cornelius, 8.0. N. Car., Nov. 28, 
1887; 4S. W. Rep. 38. 

115. ESTOPPEL—Acts of Officer—Written Authority.—— 
Where, in a tripartite agreement, the general superin- 
tendent and chief engineer of a contracting party, with- 
out the written authority of its board of directors, gives 
a right of way toone of the other parties, which right 
of way was used for nine years without objection, and 
other expenses incurred, the first party is estopped to 
deny the authority of its officer in the premises, and his 
authority need not be in writing, under the Alabama 
law.—Alabama, etc. R. Co. v. South., etc. R. Co., 8. C. Ala., 
Dec. 16, 1887; 3 South. Rep. 286. 

116. EQuiTy—Injunction—Trespass. A party is en- 
titled to an injunction to restrain the defendant, a tres- 
passer, from removing the house and grading the lot.— 
Lewis v. North Kingstown, 8.C. R. 1, Oct. 29, 1887: 5 N, 
Eng. Rep. 335. 

117. Equiry—Pleading—Information and Belief.— A 
bill in equity by grandchildren of the grantor in a deed 
to have the grantee declared a trustee, because the 
grantor was wanting in mental capacity and was per- 
suaded to sign the deed by fraudulent representations 
of the grantee’s husband, is not demurrable, because 
the allegations are made on information and belief.— 
Leavenworth v. Pepper, U. 8. C. C. (Mo.), Nov. 2, 1887; 32 
Fed. Rep. 718. 

118. EVIDENCE— Declarations —Litigant. 
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tion had by one of the litigants with a third person, in 
the absence of the other, may account for it or serve as 
alinkin the chain. It is then admissible, but the appli- 
cation of the rule must be carefully guarded.—Brown v. 
Matthews, 8. C. Ga., July 5, 1887; 4 8. E. Rep. 13. 

119. EVIDENCE—Documentary—Recital in Records.—— 
A deed purporting to convey title, under the direction 
of the court and entries on the docket, are admissible 
as fragmentary parts of an equitable suit, under North 
Carolina law, when the original papers have been 
burned.—IJrvin v. Clark, 8. C. N. Car., Nov. 28, 1887; 4 8. 
E. Rep. 30. 

120. EVIDENCE—Discretion. A section of the hu- 
man body cannot be produced in evidence in court to 
show that there are no ribs in the part where ribs were 
said to be. A court may, in its discretion, exclude such 
evidence, and its decision is not reviewable.—Knowles v. 
Crampton, 8. C. Err. Conn., Oct. 19, 1887; 5 N. Eng. Rep. 
414. 

121. EVIDENCE—General Reputation. General rep- 
utation of a party to an action cannot be proved by 
specific acts.— Dorsey v. Clapp, 8. C. Neb., Nov. 30, 1887; 35 
N. W. Rep. 389. 

122. EVIDENCE—Pleading—General Denial. Under 
a general denial, when plaintiff alleges that defendant 
hired him and agreed to pay him, defendant may prove 
that he hired the plaintiff as agent for another and dis- 
closed his principal to the plaintiff.—Scone v. Amos, 8. C. 
Minn., Dec. 27, 1887; 35 N. W. Rep. 575. 

123. EVIDENCE—Witness, Where «a witness on his 
cross examination admitted that he had signed and 
sworn to a complaint, and identified a copy thereof 
presented to him as vu true copy, the contents of the 
complaint are admissible to contradict him.—Common- 
wealth v. Snee, S. J.C. Mass., Nov. 25, 1887; 5 N. Eng. Rep. 
249. 

124. EVIDENCE—Written Contract — Surrounding Cir 
cumstances. Evidence of surrounding cireum- 
stances is only admissible to explain a written contract 
in case of ambiguity arising upon the face of the instru- 
ment.—King v. Merriman, 8. C. Minn., Dec, 23, 1887; 35 N. 
W. Rep. 570. 

125. EXECUTION—Intervenor—Replevin.—— When one 
replevies property levied on as the property of an- 
other, and the plaintiffin execution denies his claim, 
the latter, on default of the intervenor, is entitled to a 
writ of inquiry, and after that to a judgment subjecting 
the property to his execution.— Auber v. Abbott, 8. C. La., 
Dec. 5. 1887; 3 South. Rep. 259. 

126. EXECUTION—Sale—Motion to Set Aside. When 
a party is properly served in a suit before a justice and 
mukes default, and judgment is rendered and a copy 
thereof is filed with the clerk of the court, and his land 
is sold thereunder, he cannot, five years after the sale, 
sue to set it aside on the ground that the debt was paid 
before judgment.— Black v. Steele, Ky. Ct. App., Dec. 3, 
1887; 6S. W. Rep. 23. 

127. EXECUTION — Sale — Publication of Notice. 
Since the act of July 14, 1868, notice of execution sales 
must be published in the paper designated by the gov- 
ernor as official, which need not be published in the 
county where the land lies.—Dennis v. Tomlinson, 8. C. 
Ark., Nov. 26, 1837; 6S. W. Rep. 11. 

128. EXECUTION—Sale—Redemption. One owning 
ajudgment by confession cannot, under Code Ala. § 
2881, redeem land sold under an execution against the 
same debtor.—Mack v. Owen, 8S. C. Ala., Dec. 6, 1887; 3 
South. Rep. 295. 

129. ExkcuTORS—Accounting—Surcharge —Interest.— 
Where, upon settlement of an executor’s account, he is 
surcharged by the auditor,and the surcharge is after 
wards reduced, and he neither pays nor tenders the 
amount due, he will be charged interest on the same 
pending the appeal.— Wilson’s Appeal, 8. C. Penn., Nov. 
11, 1887; 11 Atl. Rep. 678. 

130. EXECUTORS—Claim—When Due—Stock. The 
liability of the intestate on unpaid stock of a corpora 
tion, which was dissolved before notes, which it had 
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guaranteed, came due, matured at the dissolution of 
the corporation, and a suit against the estate five years 
thereafter on such claim is barred.—Garesche v. Lewis, 8. 
C. Mo., Nov. 28, 1887; 6S. W. Rep. 54. 

131. ExEcuTORS—Funds of Estate—Examination. 
Under Rev. Stat. Wis. §§ 3825, 3826, the court may exam- 
ine one alleged to have funds belonging to an estate, 
but those section$S do not provide for the recovery of 
the funds.—Saddington v. Hewitt, 8. C. Wis., Dec. 13, 1887; 
35 N. W. Rep. 552. 

132. EXECUTORS — Payment to Self—Creditors. 
When an executor has notice of aclaim against the es- 
tate he cannot distribute to himself as devisee or heir 
any of the reulty, so as to hold it exempt from the lien 
of a judgment de bonis testatoriis subsequently rendered 
on the claim.—McMillan v. Toombs, 8. C. Ga., April 4, 
1887; 4S. E. Rep. 16. 

133. EXECUTORS—Execution—Residuary Legatee. 
The levying of an execution against property of a tes- 
tator in the hands of a residuary legatee will be vacated 
when the executor still has property of the estate in 
his hands.— Wittere v. Sowles, U. 8. C. C. (Vt.), Nov. ll, 
1887 432 Fed. Rep. 771. 

134. EXTRADITION—Adjournment of Hearing. The 
commissioner may adjourn the hearing of extradition 
proceedings at the request of either party, provided 
the adjournment be not unreasonably long.—Extradition 
Ludwig, U. 8. C. C. (N. Y.), Sept. 19, 1887; 32 Fed. Rep. 774. 

135. FkEEsS—Sheriff—Failure. A sheriff is entitled to 
his mileage in traveling to serve a criminal warrant, 
though for no fault of his it is not served.—Davis v. 
Le Sueur Co.,8.C. Minn., Dec. 8, 1887; 35 N. W. Rep. 364. 


136. FIXTURES—Machinery. Where A intrusts ma- 
chinery to B to be tested in a mill belonging to C, and 
it isset up there on legs and attached to the floor with 
screws, and to the shafting with belts and pulleys, it 
does not become a fixture as between A and a pur- 
chaser of the realty.— Walker v. Grand Rapids, etc. Co., 8. 
C. Wis., Nov. 22, 1887; 35 N. W. Rep. 332. 


137. FrauD—Misrepresentations. Where false and 
fraudulent representations are made to one, with the 
expectation that they will be communicated to another, 
the effect in law is as though they were made direct.— 
Chubbuck v. Cleveland, 8. C. Minn., Nov. 25, 1887; 35 N. W. 
Rep. 362. 

138. FRauD—Representations— Corporate Ofticers.—— 
False representations, made by the owners of a certain 
device to parties, who thereupon organized a company 
and bought the right to sell it, are in effect made to the 
corporation, which had aright to rely on such repre- 
sentations.—Jowa, etc. Co. v. American, etc. Co., U. 8. C. C. 
(Ill.), Nov. 21, 1887; 32 Fed. Rep. 735. 

139. Fraup—Service of Process—Treat ment. The 
law will not sanction an act accomplished by unlawful 
means. When service of process is procured by fraud 
the court will refuse to take jurisdiction.—Chubback v. 
Cleveland, 8. C. Minn., Nov. 25, 1887; 35 N. W Rep. 362. 


140. FRauDs—Statute of—Executed Agreement. 
Where land is conveyed to a railroad for a life pass, to 
be issued annually, the contract does not fall under the 
statute of limitations, and the price of land so sold may 
be recovered, though the promise to pay is notin writ- 
ing.—Atchison, etc. R. Co. v. English, 3. C. Kan., Dec. 10, 
1887; 16 Pac. Rep. 82. 

141. FRAUDULENT CONVEYANCES — Creditors. A 
bought land, and, to avoid his creditors, the deed was 
made to B. Subsequently B became indebted, and, to 
avoid his creditors, conveyed it to A: Held, that the 
latter deed was void as to B’s creditors.—Keel v. Larkin, 
8. C. Ala., Dec. 7, 1887; 3 South. Rep. 296. 


142. FRAUDULENT CONVEYANCES— Knowledge—Corpo- 
ration. A transfer of securities by the cashier of a 
bank to the bank, with a view of preferring it over his 
other creditors, made within four months of the filing 
of a petition of insulvency aguinst him by one of his 
creditors, is void, under Vermont laws.— Witters v. 
Sowles, U. 8. C. C. (Vt.), Oct. 5, 1887; 32 Fed. Rep. 762. 






































143. GiFT—Paro! Gift of Realty—Notice—Purchaser.— 
Circumstances stated under which a parol gift of land 
is held to be invalid as to a subsequent purchaser with- 
out notice.—Dolan v. Kelley, 8.C. Penn., Nov. 11, 1887; 11 
Atl. Rep. 680. 

144. GOOD-WILL— Contract — Obligation. Where 
one selling out a business and the good-will thereof, 
binds himself notto open an opposition store, nor to 
aid or assist a third person to open such a store, he is 
not liable in damages if that third person, without his 
assistance, opens such a store.— Webb v. McCloskey, Md. 
Ct. App., Dec. 16, 1887; 11 Atl. Rep. 715. 

145. GUARDIAN AND WARD—Suit on Bond—Board, 
In Missouri, a ward, after obtaining his majority, may 
sue the bondsmen on the guardian’s bond without join- 
ing the guardian, and before he makes his final settle- 
ment. When a guardian furnishes his ward with board 
without the intent of charging him, he cannot, at a 
later time, claim a credit for it.—State v. Slevin, S. C. 
Mo., Nov. 28, 1887; 6S. W. Rep. 68. 

146. HIGHWAYS — Damages — Surface Water. A 
property owner cannot recover damages for the run- 
ping of gravel and water on his land, where the injury 
is caused by mere change of the grade of the highway, 
contemplated in the layout.—O’ Rourke v. Bain, 8. C. R. 
I., Nov. 21, 1887; 5 N. Eng. Rep. 325. 

147. HIGHWAySs—Obstruction— Indictment. Under 
Florida law, an indictment for obstructing a highway 
must charge that it was done wilfully, which implies 
legal malice, evilintent, or the absence of reason for 
believing the act was legal.—Savannah, etc. R. Co. v.° 
State, S. C. Fla., Nov. 23, 1887; 3 South. Rep. 204. 

148. HOMESTEAD — Abandonment — Execution. 
When a party leaves the State and makes his home 
elsewhere, his homestead in the State - becomes subject 
to execution, and a levy thereunder takes priority over 
an unrecorded mortgage.— Baker v. Leggett, 8. C. N. Car., 
Nov. 28, 1887; 4S. E. Rep. 37. 

149. HUSBAND AND WIFE—Her Signature—Fraud. 
The signature of a wife to a mortgage of the home- 
stead, obtained by the beneficiary thereunder by repre- 
senting the paper to be arenewal of the chattel mort- 
gage, which she had signed and acknowledged before 
the same party as a notary, is voidina suit by him to 
foreclose the mortgage, though she signed it without 
reading it.— Warden v. Reser, S. C. Kan., Dec. 10, 1887; 16 
Pac. Rep. 60. 

150. HUSBAND AND WIFE—Presumption. The pre- 
sumption that the acts done by the wife in the presence 
of her husband, and done with his consent and by his 
command, may be rebutted by evidence.— Commonwealth 
v. Hill, 8. J. C. Mass., Nov. 23, 1887; 5 N. Eng. Rep. 277. 

151. INFANT—Action—Denial. A denial of infancy 
in an action by next friend is immaterial, when the 
right of action does not depend upon it.—Meyenberg v. 
Eldred, 8. C. Minn., Dec. 12, 1887; 35 N. W. Rep. 371. 

152. INJUNCTION — Traverse—Conflicting Evidence.—— 
When all the allegations of a bill for an injunction is 
traversed, and at the hearing the evidence on every 
issue is conflicting, itis not an abuse of judicial discre- 
tion to refuse the injunction.—Couch v. Williams, 8. C. 
Ga., April 1, 1887; 4S. E. Rep. 16. 

153. INSOLVENCY—National Banks—State Laws. A 
State law declaring mortgages given within four 
months of the filing of a petition of insolvency to be 
void, applies against the receiver of a national bank, 
but when the petition is filed within three months, but 
by request of the petitioner is not acted on till two 
months later, the law does not apply.— Witlers v. Sowles, 
U.S. C. C. (Vt.), Oct. 5, 1887; 32 Fed. Rep. 758. 

154. INSOLVENCY — Partnership—Creditors. When 
a firm is insolvent an individual creditor cannot be paid 
out of partnership assets to the exclusion of firm cred- 
itors. A creditor may in good faith take payment from 
his failing debtor, provided he receives no more than 
his debt.— Rothell v. Grimes, 8. C. Neb., Nov. 30, 1887; 35 N. 
W. Rep. 392. 

155. INSURANCE—Agent—Contract. 
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insurance company, whose business it is to receive 
premiums and applications for insurance, is not au- 
thorized to make or vary contracts of insurance.—Put- 
man,.etc. Co. v. Fitchburg, etc. Co., 8. J.C. Mass., Nov. 23, 
1887; 5 N. Eng. Rep. 288. 

156. INSURANCE — Agent — Estoppel. When one 
claiming to be the agent of an insurance company sends 
on an application signed by him as agent, and a policy 
is issued, and premiums are paid, the company is es- 
topped to deny the agency and is bound by the policy, 
though the agent forged papers in the application and 
altered the policy without the knowledge of the as- 
sured.—McArthur v. Home L. Ass'n, 8. C. Iowa, Dec. 8, 
1887 ; 35 N. W. Rep. 430. 

157. INSURANCE — Policy—Occupation of House. 
Where a policy of insurance described a house insured 
as occupied “all the year round,” it was proper for the 
court to instruct the jury that they might consider the 
evidence that during one moauth the family lived in an 
adjoining house and not in the one insured.—Ring v. 
Phenix, etc. Co., 8. J. C. Mass., Jan. 3, 1888; 5 N. Eng. Rep. 
387. 

158. INSURANCE — Sale — Mortgage —Subrogation. 
Where a sale of property is incomplete, but a mortgage 
has been taken by the vendor who holds a policy of in- 
surance upon the house, and the house is burned, the 
insurance company is not entitled to an assignment of 
the mortgage upon paying the loss.—Nelson v. Bound 
Brook, etc, Co., N. J. Ct. App., Dec. 22, 1887; 11 Atl. Rep. 
681. 

159. INTOXICATING LIQUORS. Construction of Mas- 
sachusetts statutes relative to the sale of intoxicating 
liquors.—Commonwealth v. McNeff, 8. J. C. Mass., Jan. 2, 
1888; 5 N. Eng. Rep. 396. 

160. INTOXICATING LIQUORS. Construction of Mas- 
sachusetts statutes relative to the sale of intoxicating 
liquors. A license retailer cannot sell such liquors upon 
premises other than those covered by his license.— 
Murphy v. McNulty, 8. J. C. Mass., Jan. 4, 1888; 5 N. Eng. 
Rep. 399. 

161. INTOXICATING LIQUORS — Competency—Juror.— 
In an uction for selling intoxicating liquors, a person is 
competent as a juror who is a member of a society or- 
ganized to effect the suppression of the traffic in such 
liquors.—Commonwealth v. Burrough, 8. J. C. Mass., Nov. 
22, 1887; 5 N. Eng. Rep. 250. 

162. INTOXICATING LIQUORS — Delivery — Agent. 
When A has often received orders for liquors, which he 
sent to B in another town, who returned the liquor in 
bottles, directed to the various parties, inclused ina 
box directed to A, who delivered it to the parties: Held, 
that A was the agent of B and that he was selling liquor 
within the law which forbade its sale at his home.— 
Berger v. State, 8. C. Ark., Dec. 3, 1887; 6S. W. Rep. 18. 

163. INTOXICATING LIQUORS—Drunkard Construc- 
tion of Rhode Island statutes relative to intoxicating 
liquors. Whois a common drunkard under those stat- 
utes.—State v. Flynn, 8. C. R. 1., Oct. 22, 1887; 5 N. Eng. 
Rep. 330. 

164. INTOXICATING LIQUORS — Illegal Sales— Jurisdic- 
tion. In prosecutions for selling liquors within two 
and one-half miles of Rocky Knoll Church, the superior 
court has no original jurisdiction.—State v. Patterson, S. 
C. N. Car., Dec 5, 1887;4 8. E. Rep. 45. 

165. INTOXICATING LIQUORS—Master and Servant. 
A servant cannot be convicted of keeping a place for 
the sale of intoxicating liquors, if he acts in the pres 
ence and by the order of his employer.— Commonwealth 
v. Godfrey, 8. J. C. Mass., Nov. 22, 1887; 5 N. Eng. Rep. 281. 

166. INTOXICATING LIQUORS — Pleading. A com- 
plaint charging, in the language of the statute, the de- 
fendant with transporting intoxicating liquors from 
“place to place” within the State, is not sufficient.— 
State v. Lashus, 8. J. C. Me., Dec. 10, 1887; 5 N. Eng. Rep. 
351. 

167. INTOXICATING LIQUORS—Sales—Products of Farm. 
Liquors made from tolls earned by a grit mill 



































situated on afarm cannot be sold without a license 








under North Carolina Sess. Acts 1887, ch. 135, § 31.—State 
v. Patterson, 8. C. N. Car., Dec. 5, 1887; 4.8. E. Rep. 47. 

168. INTOXICATING LIQUORS—Private Use. A party 
in lawful possession of intoxicating liquors may drink 
them, or may give them away in good faith, but not as a 
mere cloak to evade the law.—State v. Standish, 8. C. 
Kan., Dec. 10, 1887; 16 Pac. Rep. 66. 

169. INTOXICATING LIQUORS — Statutes—Practice.—— 
Construction of Rhode Island Statutes, relative to the 
suppression of intemperance.—Denneny v. Webster, 8. C. 
R. L., Oct. 23, 1887: 5 N. Eng. Rep. 333. 

170. JUDGMENTS — Amending Petition — Satisfaction. 
A petition cannot be amended after judgment, un- 
less the judgment is set aside. When the defendant pays 
into court the amount of a judgment against him, which 
money the plaintiff withdraws and appropriates, the 
judgment is satisfied and the plaintiff cannot appeal.— 
Brown v. Van Clease, Ky. Ct. App., Dec. 6, 1887; 6 S. W. 
Rep. 25. 

171. JUDGMENT—Cocketing — Injunction. A judg- 
ment must be entered in the judgment book before it 
can be docketed. Without an order the clerk cannot 
enter it nunc pro tunc, but it is discretionary with the 
court to enjoin him from so doing.— Rockwood v. Daven- 
port 8. C. Minn., Dec. 13, 1887; 35 N. W. Rep. 377. 

172. JUDGMENT — Executor — Accounting.-——- Where, 
upon the accounting of an executor, he is found to be 
indebted to the estate and a decree is rendered against 
him and he dies soon afterwards, the decree being un- 
reversed and not appealed from, was a final judgment 
against him for a debt due at the time of his death.— 
Smith v. Seaton, 8. C. Penn., Nov. 11, 1887; 11 Atl. Rep. 661. 

173. JUDGMENT—Res Adjudicata—Notice. When 
judgment is recovered against a city for the negligence 
of a party in excavating the public street, and he was 
notified of the suit and requested to defend it, such judg- 
ment is conclusive against him of the injured party’s 
right to recover and of the amount which may be re- 
covered against him, but he can defend against the suit 
of the city against him, by showing he was not required 
to keep that portion of the street in repair, or that the 
injury did not result from his fault, or that it resulted 
from the negligence of the city as well as his own. —Faith 
v. City of Atlanta, 8. C. Ga., March 15, 1887; 48. E. Rep. 3. 

174. JUDGMENT — Stay — Newly-discovered Evidence. 
A judgment will be stayed to take and file material 
newly-discovered evidence, which could not have been 
produced at the first hearing.— Witters v. Sowles, U. 8. C. 
C. (Vt.), Nov. 11, 1887; 32 Fed. Rep. 766. 

175. JUDGMENT — Stay — Newly-discovered Evidence. 
Proceedings on a decree will be stayed to take and 
file newly-discovered evidence, when it is material, and 
its materiality was not so apparent that the failure to 
discover and produce it at the first hearing amounted 
to laches.— Witters v. Sowles, U. 8. C. C. (Vt.), Nov. 11, 1887; 
32 Fed. Rep. 765. 

176. JUDICIAL NOTICE—Counties—Situation.——When, 
by statute, unorganized counties are attached for judi- 
cial purposes to counties lying east of them, judicial 
notice will be taken of the position of counties relatively. 
—Ez parte Carr, 5. C. Neb., Nov. 30, 1887; 35 N. W. Rep. 
409. 

177. JUSTICE — Appeal — Motion to Dismiss. One 
who appears in court to move to dismiss an appeal from 
a justice of the peace, because the appeal was not taken 
in time, does not thereby waive the defects in the 
appeal.—Bubd v. Cain, 8.C. Kan., Dec. 10, 1887; 16 Pac. 
Rep. 89. 

178. JUSTICES — Adjournments. A judgment of a 
justice, rendered on an adjournment not authorized by 
law, must be reversed.— State v. Gust, 8. C. Wis., Dec. 13, 
1887; 35 N. W. Rep. 559. 

179. JUSTICES—Appeal—Transfer—Record. When 
a judge transfers an appeal from a justice of the peace 
to another county, when the plaintiff takes the record 
and does not file it for over two years, and in a few days 
thereafter moves to dismiss the appeal, the court may 
continue the case, under Rev. Stat. Wisconsin, § 3766.— 
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Cook v. McDonnell, 8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 
556. 

180. JUSTICE—New Trial—Waiver. After a new 
trial was granted, the plaintiff joined twice in an agree- 
ment for a continuance, and when the second trial re- 
sulted in favor of the defendant, appealed the case to 
the district court: Held, that plaintiff had waived his 
right to object that the motion for a new trial was not 
decided in the time allowed by law.—Scott v. Kreamer, 8. 
C. Kan., Dec. 10, 1887; 16 Pac. Rep. 123. 

181, JUSTICES—Pleadings—Amendment. —— Pleadings 
before justices of the peace are not to be viewed with 
great strictness, and a ruling allowing an amendment 
by the district court will not be reversed, unless it is 
shown that it was an abuse of judicial discretion.— 
Krous v. Pratt, 8.C. Kan., Dec. 10, 1887; 16 Pac. Rep. 103. 

182. LANDLORD AND TENANT—Repairs—Damages. 
Where the landlord agrees to fix old fences and build 
cross-fences, the tenant, for his failure to fix the old 
fence, when the cost to the plaintiff to do so would be 
small, cannet recover from the landlord the value of a 
crop lost therefrom, and the damages for not building 
the cross-fence are the difference in the rental value of 
the farm with and without such fence.—Parker v. Mead- 
ows, 8. C. Tenn., Dec. 11, 1887; 68. W. Rep. 49. 

183. LEASE—Contract—Part Owners. Where land 
is leased on shares, each party, before a division is 
made, is the owner of one-half the undivided crop, un- 
less the contract makes a difierent provision.—Connell 
c. Richmond, 8. C. Err. Conn., May, 1887;5 N. Eng. Rep. 
411. 

184. LIBEL — Plaintiff's Character — Damages. 
Though the plaintiff's character is proved to be bad in 
a suit for slander, yet if the statement was not true and 
was malicious, and has caused the plaintiff special dam- 
ages, he is entitled to at least his actual damages.— 
Pl v. Joh , S. C. Wis., Nov. 22, 1887; 35 N. W. 
Rep. 334. 

18. LIBEL—Privilege—Exemplary Damages. Any 
language published that tends to degrade another, or 
bring him into ill repute, or to destroy confidence in his 
integrity is actionable per se, and special damages need 
not be alleged. A publication about business by one in- 
terested only to others interested is privileged, unless 
express malice be shown. Under the plea of privilege, 
proof a general belief in the truth of the charge is perti- 
nent on the question of express malice and under the 
plea of not guilty is admissible in mitigation of dam- 
ages.—Montgomery v. Knox, 8. C. Fla., Nov. 23, 1887; 3 
South. Rep. 211. 

186. LIBEL—Skunk—Actionable. Calling another a 
skunk in a newspaper article is actionable per se.—Mas- 
suere v. Dickens, 8. C. Wis., Nov. 22, 1887; 35 N. W. Rep. 
349. 

187. LIMITATIONS—Actions—Parol Evidence. The 
time of commencement of judicial proceedings to avoid 
a statute bar may be shown by parol.— Witters rv. Sovcles, 
U,8.C. C. (Vt.), Nov. 11, 1887; 32 Fed. Rep. 765. 

188. Lost INSTRUMENT—Promissory Note—Limitations. 
The owner of a lost promissory note is entitled to 
recover upon it if it appears that a future suit upon it 
would be barred by the statute of limitations.— Adams 
v. Baker, 8. C. R. I., Oct. 14, 1887; 5 N. Eng. Rep. 323. 

189. MALICIOUS PROSECUTION — Dismissal — Probable 
Cause. An action for malicious prosecution may be 
maintained when the prosecution has been dismissed. 
When the facts constituting probable cause are dis- 
puted, the question is properly left to the jury.—Bell v. 
Matthews, 8. C. Kan., Dec. 10, 1887; 16 Pac. Rep. 97. 

190. MALICIOUS PROSECUTION—Practice—Nolle Pros.— 
Where a prosecutor in an indictment enters a nolle pros. 
as to the defendant, it terminates the suit so far as to 
authorize an action for malicious prosecution.—Murphy 
v. Moore,8. C. Penn., Nov. 11, 1887; 11 Atl. Rep. 665. 

191. MANDAMUS— Waiver of Alternative Writ. 
Where a county treasurer waives the issue of an alter- 
native writ, and consents by stipulation that a per- 












































favor of the petitioner, he cannot, ufter hearing the de- 
cision of the court that the law is with the petitioner, 
insist that the petitioner must seek another remedy, 
and the writ should issue.—Byington v. Hamilton, 8. C. 
Kan., Dec. 10, 1887; 16 Pac. Rep. 54. 

192. MASTER AND SERVANT— Defective Appliances— 
Promise to Replace. When a section foreman tells 
employees that the railroad had promised to send him 
new tools in place of the known defective ones then 
used, any employee who heard the statement, who, 
after waiting a reasonable time for the change, is hurt 
by using the defective tools, can hold the company lia- 
ble.— Atchison, etc. R. Co. v. Sadler, 8. C. Kan., Dec. 10, 
1887; 16 Pac. Rep. 46. 

193. MASTER AND SERVANT—Neglgence. Evidence 
held not sufficient in a suit by an employee for damages 
sustained in coupling cars.—Anderson v. Sowle E. Co., 
8S. C. Minn., Dec. 13, 1887; 35 N. W. Rep. 382. 

194. MASTER AND SERVANT—Risks—Knowledge. A 
railroad company must constructits tracks and bridges 
so as to be safe forits employees and as ervant assumes 
the ordinary risks, but a conductor is not required to 
know all the defects and obstructions which may exist 
on the road over which he runs.—St. Louis, etc. R. Co. v. 
Irwin, 8. C. Kan., Dec. 10, 1887; 16 Pac. Rep. 146. 

195. MASTER AND SERVANT—Trespass—Damages. 
When the master has failed to provide hay for his team, 
and his driver takes that of another and feeds it to the 
team, the master is liable, but not for treble damages. 
under the statute.—Potului v. Saunders, 8. C. Minn., Dec. 
13, 1887; 35 N. W. Rep. 379. 

196. MECHANIC’s LIEN — Filing — Removal. The 
right of removal of machinery put in a building fora 
party not having sufficient interest therein for a build- 
er’s lien is lost, unless the lien is filed in the statutory 
time.— Wilson v. Rudd, 8. C. Wis., Nov. 22, 1887: 35 N. W. 
Rep. 321. 

197. MECHANIC’s LIEN—Premature Payments—Home- 
stead. Under the California law, prior to 1885, an 
owner who paid the contractor in advance of the time 
specified in the contract, was liable to a materialman 
for supplies furnished to the extent of such payment, 
A homestead is exempt from a mechanic's lien for sup- 
plies furnished prior to the declaration of homestead, 
when the lien is filed subsequent thereto.— Walsh v. 
Mc Menomy, 8. C. Cal., Dec. 20, 1887; 16 Pac. Rep. 17. 

198. MECHANIC’s LIEN—Public Land. A mechanic’s 
lien cannot be claimed on land for machinery placed 
on it before the issue of the patent, but it may be en- 
forced against the machinery.— Paige v. Peters, S.C. Wis., 
Nov. 22, 1887; 35 N. W. Rep. 328. 

199. MINES — Location Certificate —Amendment. 
When a location of a mining claim is valid in all re- 
spects except that the recorded certificate is defective, 
a proper certificate duly filed, before the defendant has 
acquired any rights therein, will as to him relate back 
and preserve the claim as originally located.—Craig v. 
Thompson, 5. C. Colo., Dec 7, 1887; 16 Pac. Rep. 25. 

200. MINING CLAIMS —Mortgages—Abandonment. 
Mortgagors of a mining claim cannot abandon it so that 
it may be re-located, and the mortgage be thereby de- 
feated.— Alexander v. Sherman, 8. C. Ariz., Dec. 30, 1887; 16 
Pac. Rep. 45. 

201. MORTGAGE — Agreement —Merger. Where an 
agreement is made between parties, and its terms are 
subsequently varied by those of «a mortgage, but the 
parties continue to act according to the terms of the 
agreement, that instrument is not merged in the mort- 
gage which is, as between the parties, merely a collat- 
eral security.—Rees vr. Logsdon, Md. Ct. App., Dec., 15, 
1887; 11 Atl. Rep. 708. 


202. MORTGAGE—Burden of Proof—Husband and Wife. 
Where a husband takes a mortgage to secure 
money loaned, and after his death his widow takes an- 
other mortgage on the same property to secure the 
same debt,on the ground that the money loaned was 



































| hers, the burden of proof is upon her to establish that 
emptory writ may issue if the court finds the lawin ° 


fact. If she fails .o do so her mortgage will be de- 
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clared void.—Truax v. White, N. J. Ct. Chan., Dec. 31, 
1887; 11 Atl. Rep. 735. 

208. MORTGAGE—Equity of Redemption—Purchase.— 
A mortgagee may purchase the equity of redemption 
from one who bought it at execution sale, provided he 
acts bona fide and take no unconscionable advantage.— 
Dennis v. Tomlinson, 8. C. Ark., Nov. 26, 1887; 6S. W. Rep. 
ll. 

204. MORTGAGE—Husband and Wife —Subrogation.— 
Circumstances stated in which a wife is not entitled to 
be subrogated to the rights of her debtor, in a mortgage 
executed by her husband to secure his debt to that 
debtor, unless there is a special agreement to that ef- 
fect.— Tozrall v. Silverthorne, N. J. Ct. App., Dec. 30, 1887; 
11 Atl. Rep. 684. 

205. MUNICIPAL CORPORATIONS — Defective streets — 
Action. A party injured by defects in the streets of 
Sheboygan must exhaust his legal remedies against the 
party placing the obstructions there, before he can sue 
the city under its charter.—Raymond v. City of Sheboygan, 
8. C. Wis., Dec. 18, 1887; 35 N. W. Rep. 540. 

209. MUNICIPAL CORPORATIONS — Defective Streets — 
Notice. Where, by ordinance of a city the chief of 
police is charged with the care of coal-holes and caps 
in the sidewalks, the city is liable for injuries caused by 
a defective cap, when the chief of police was notified of 
itin time to have remedied the defect before the acci- 
dent occurred.—City of Denver v. Deane, 8. C. Colo., Nov. 
11, 1887; 16 Pac. Rep. 30. 

207. MUNICIPAL CORPORATIONS — Ordinance—Publica- 
tion. Construction of the charter of the city of Lynn 
with reference to the publication of the city ordinances. 
—Commonwealth v. McCafferty, S. J. C. Mass., Jan. 2, 1888; 
5 N. Eng. Rep. 386. 

208. MUNICIPAL CORPORATIONS — Paving Streets. 
If a property owner having been duly required by the 
city authorities to pave the street in front of his 
preinises and fails to do so, he will be compelled to pay 
for the paving of the same under a contract made by 
those authorities.—Findley v. City of Pittsburgh, S. C. 
Penn., Nov. 11, 1887; 11 Atl. Rep. 678. 


200. MUNICIPAL CORPORATIONS—Street Improvements 
—Contract—Repeal of Ordinance. Where a contract 
tor street improvements has been made, the court 
whereof is chargable on abutting property, and sub- 
sequently the ordinance authorizing it is repealed and 
a new contract made with other parties, the abutting 
property is liable for the improvements made by virtue 
of the latter contract.—Gibson v. O’Brien, Ky. Ct. App., 
Dec. 8, 1887; 6S. W. Rep. 28. 

210. MUNICIPAL CORPORATIONS—Towns—Appeal. 
Under Wisconsin law, a town can appeal without giving 
bond.— Miller v. Town of Jacobs, 8. C. Wis., Nov. 22, 1887; 
35 N. W. Rep. 324. 

211. NEGLIGENCE—Contributory—Care.——An attempt 
to cross an unimproved street in the night not at the 
regular crossing will not be presumed to be negligence. 
—Collins v. Dodge, 8. C. Minn., Dec. 9, 1887; 35 N. W. Rep. 
368. 























212. NEGLIGENCE — Contributory Negligence. A 
brakeman who is injured by a danger which is open and 
visible and liable to be known by him when he entered 
the service of the company, is, if injured thereby, guilty 
of contributory negligence, and cannot recover dam- 
ages.—Kelley v. Baltimore, etc. Co., 8. C. Penn., Nov. ll, 
1887; 11 Atl. Rep. 659. 


218. NEGLIGENCE — Contributory — Railroad Crossing. 
One passing over a railroad crossing must exercise 
the care of an ordinarily prudent man, otherwise he 
cannot recover for injuries sustained, unless when the 
defendant saw him, or should have seen, it failed to 
use proper means to avoid the accident. A railroad 
must use greater care in operating its trains on city 
Streets than in less frequented places.—Norfolk, etc. R. 
Co. v. Burge, 8. C. App. Va., Nov. 17, 1887; 48 E. Rep. 21. 


214. NEGLIGENCE—Fires—Railroads. 








A prima facie 


case is made out against a railroad, under Arkansas 








law,for damage from fire by proof that the fire originated 
from one of its locomotives.— Tilley v. St. Louis, etc. R. 
Co., 5. C. Ark., Nov. 19, 1887; 6S. W. Rep. 8. 

215. NEGLIGENCE — Ordinary Care—Evidence.———On 
the question of negligence,in attempting to travel a 
highway partly obstructed, evidence that there was no 
other road is admissible.—Skjeggerud v. Minneapolis, etc. 
R. Co., 5. C. Minn., Dec, 23, 1887; 35 N. W. Rep. 572. 

216. NEGLIGENCE — Railroad Crossings — Care. A 
party crossing a railroad at a public street must use his 
senses of sight and hearing as a man of ordinary pru- 
dence to ascertain if a train isin dangerous proximity. 
When the negligence of the injured party was slight, 
and that of the other party was great, he can recover 
for the injury.— Wichita § W. R. Co. v. Davis, 8. C. Kan., 
Dec. 10, 1887; 16 Pac. Rep. 78. 

217. NEGLIGENCE — Trespasser —Damages. Where 
a boy crosses a private lot and falls into a pond on the 
next lot from a side not on a street or public grounds 
and is drowned, a verdict for $10 in favor of the parents 
will not be set aside for inadequacy of damages, since 
the plaintiffs are not entitled to any verdict in their fa- 
vor.—Overholt v. Vieths, 8.C. Mo., Nov. 28, 1887; 68. W-. 
Rep. 74. 

218. NOTICE—Agent—Corporation. When a corpo- 
ration acquires personal property from one, who knew 
his vendor had no title, and who had managed its af- 
fairs from its organization, the corporation is charged 
with notice.— Walker v. Grand Rapids F. M. Co., 8. C. Wis., 
Nov. 22, 1887; 35 N. W. Rep. 332. 

219. NUISANCE —Abatement—Cities. Whoever un- 
dertakes to abate as a nuisance what is not so acts at 
his peril. Municipal corporations must respect the 
rights of others.— Tissot v. Great Southern, etc. Co., 8. C. 
La., Dec. 5, 1887; 3 South. Rep. 261. * 

220. NUISANCE — Equity — Injunction. In proper 
cases, an injunction will be granted to restrain the busi- 
ness of bone-boiling, etc., in populous neighborhoods, 
but the erection of buildings will not be enjoined.—Ap- 
peal of Czarniecki, 8. C. Penn., Nov. 11, 1887; 11 Atl. Rep. 
660. 

















221. PARENT AND CHILD—Personal Effects—Custody. 
When aman dies at his parent’s house, leaving 
effects of small value there and his child, the child, af- 
ter going to its mother, cannot sue in trover for the 
effects, but they should be set apart under § 2571 of the 
code.—Clark v. Fleming, 8. C. Ga., April 21, 1887; 4 8. E. 
Rep. 12. 

222 PARENT AND CHILD—Support—Payment.— Where 
a husband receives his wife’s daughter by a former 
husband into his house and supports her for many 
years, and also the illegitimate child of the daughter, 
which is also treated as one of his children, there is no 
implied contract to pay him for the support of the 
child, under California law.—Larsen v. Hansen, 8. C. Cal., 
Dec. 13, 1887; 16 Pac. Rep. 5. 

223. PARTITION—Statute. Where, from the charac- 
ter of the property and the uncertainty of the values of 
different portions of it, a partition cannot be made be- 
tween the owners without probable injustice to some of 
them, the court will not decree a partition. Construc- 
tion of New Jersey statutes on the subject.—Kemble v. 
Kemble, N. J. Ct. Chan., Dec. 10, 1887; 11 Atl. Rep. 733. 


224. PARTNERSHIP—Association—Deed. An agree- 
ment, forming an association with a specified name for 
mutual benefit and profit, to engage in the real estate 
business, and that the parties thereto should have 
specified interests, constitutes the parties thereto part- 
ners. Their deed by the association name is at least a 
contract to convey, and binds those subsequently ac- 
quiring an interest with knowledge thereof.—Kelley v. 
Bourne, 8. C. Oreg., Dec. 7, 1887: 16 Pac. Rep. 40. 

225. PARTNERSHIP — Accounting — Books. The 
books of a partnership are admissible in evidence in a 
suit to settle the partnership, but where they have been 
kept almost entirely by one partner, the other may 
prove their incorrectness.—Carpenter v. Camp, 8. C. La., 
Dec. 5, 1887; 3 South. Rep. 269. 
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226. PATENTS—Agreement to Assign. The record- 
ing of an agreement for the future assignment of a 
patent not yet issued is no notice.—New York P. B. M. 
Co. v. Union P. B. M. Co., U. 8. C. C. (Penn.), November, 
1887 ; 32 Fed. Rep. 783. 

227. PATENTS — Anticipation — Statuary. Letters 
patent 190,769 to August Kiesele for a new composition 
for casting ornamental figures are not anticipated by 
patent of March 5, 1872, to Henry Hirsch.—Kiesele v. 
Haas, U. 8. C. C. (N. Y.), Nov. 25, 1887; 32 Fed. Rep. 794. 

228. PATENTS—Assignment.—— Where the terms of 
the assignment of a patent show the intention to trans- 
fer all the patentee’s rights, the assignee may sue for 
infringement in his own name, though the transfer is in 
the form of an assignment rather than a license.— Siebert 
Cc. 0. C. Co. v. Beggs, U. 8. C. C. (N. Y.), Nov. 9, 1887 ; 32 Fed. 
Rep. 790. 

229. PATENTS — Clasps — Buckles. The band de- 
scribed in patent 326,357, to J. J. Unbehend, is not pat- 
entable. The buckle therein described is not infringed 
by a buckle in which the tongue is hung in notches in 
the flanges of the lower plate which are turned up to 
make the notches.— Thomson v. Smith § Griggs M. Co., 
U. 8. C. C. (Conn.), Nov. 26, 1887; 32 Fed. Rep. 791. 

230. PATENTS — Infringement—Damages and Profits. 
When the master reports that the profits of the 
infringer exceed the complainant’s damages, an allow- 
ance of ten per cent. of the entire profits as manufac- 
turer’s profits is reasonable, and complainant is not én- 
titled to any damages in addition to profits.—Hamma- 
cher v. Wilson, U.8.C. C. (Mass.), Nov. 3, 1887; 32 Fed. 
Rep. 796. 


231. PATENTS —Injunction—Adjudication. When a 
patent has not been adjudicated on, and the patent- 
ability of the invention is questionable, a preliminary 
injunction in a suit for infringement should not be 
granted.—Baldwin v. Conway, U. 8. C. C. (N. Y.), Dec. 1, 
1887 ; 32 Fed. Rep. 795. 


232. PLEADINGS—Contract—Ambiguity. Where, in 
a suit for failure to furnish sufficient water-power, the 
pleading sets out the contract in hec rerba, but does not 
explain for what the water is needed, nor put a defi- 
nite construction on the contract by any averment, a 
demurrer for ambiguity will lie.—Durkee v. Cota, 8. C. 
Cal., Dec. 12, 1887; 16 Pac. Rep. 5. 

233. PLEADING—Demurrer. A general demurrer to 
the entire declaration is bad, if either count is sufficient. 
—Langley v. Metropolitan, etc. Co., 8. C. R. I., Nov. 5, 1887; 
5 N. Eng. Rep. 334. 

234. PLEADINGS—General Denial—Sham. A plead- 
ing may be stricken out as sham, though it contains a 
general denial.—Sterens v. McMillan, 8. C. Minn., Dec. 12, 
1887 ; 35 N. W. Rep. 372. 


235. PLEADINGS—Insurance—Mutual Benefit.——Where 
a mutual benefit association agrees to levy an assess- 
ment sixty days after proof of death and to pay it over, 
the petition must allege that the proof was made and 
that the association refused to make the levy, or re- 
fused to pay over the money after its collection.— Tay- 
lor v. National T. R. Union, 8. C. Mo., Nov. 28, 1887; 6 S. 
W. Rep. 71. 


236. PLEADINGS — Motions — Delay. Defendants 
filed an amended answer, and plaintiffs obtained leave 
to reply at a term of court. At the next term the cause 
was continued. At the trial plaintiffs moved to strike 
out the defense pleaded as not being sufficiently 
specific: Held, that the motion came too late, if indeed 
the refusal of the motion was not the exercise ot an un- 
reviewable discretion.—Irwin v. Clark, 8. C. N. Car., Nov. 
28, 1887; 4S. E. Rep. 30. 

237. PLEADINGS—Negligence—Demurrer. In anac- 
tion for damages resulting from the acts of another, al- 
leged to have been negligent and careless, the com- 
plaint is not demurrable, unless the acts stated could 
not have been negligent under any admissible evidence, 
nor could the court say that the plaintiff was guilty of 
contributory negligence as a matter of law, unless no 
































admissible evidence could show the contrary.—Rolseth v. 
Smith, 8. C. Minn., Dec. 16, 1887; 35 N. W. Rep. 565. 

238. PLEADING — Variance — Contract. When the 
petition sets out a contract of carriage between two 
points and the proof shows a contract of carriage be- 
tween two different points, a verdict for the plaintiff 
cannot be sustained.—Central, etc. Co. v. Tucker,8. C. Ga., 
Feb. 29, 1887; 4.8. E. Rep. 5. 

239. PRACTICE — Calender — Trial. The rule to try 
causes as they stand on the calendar will not be de- 
parted from, on a motion to stay the trial because a case 
pending in the supreme court involves the same issues, 
when the defendant by affidavit denies the identity of 
the issues.—Toplitz v. Miller, U. 8. C. C. (N. Y.), Nov. 1, 
1887; 32 Fed. Rep. 744. 

240. PRACTICE — Challenges—Tax- payer. In a suit 
against a county for damages from the breaking of a 
bridge a tux-payer may be challenged for cause by 
either party, but 2 peremptory challenge after the over- 
ruling of the challenge for cause is a waiver of the lat- 
ter challenge.—Ford v. Umatilla Co., 8. C. Oreg., June 25, 
1887; 16 Pac. Rep. 33. 


241. PRACTICE—Grand Jury —Drawing. When the 
court is about to convene in adjourned term und no 
grand jury is drawn, the court may draw one and have 
it summoned, and it is not necessary to draw a petit 
jury at the same time, nor that the drawing take place 
ten days before the term.—Holman v. State, 8. C. Ga., 
April 9, 1887; 4 S. E. Rep. 8. 


242, PRACTICE — Instructions. If by inconsistent 
instructions the jury is induced to attach an improper 
meaning to a written instrument which it was the duty 
of the court to construe, a new trial will be granted.— 
New York, etc. Co. v. Bates, Md. Ct. App., Dec. 16, 1887; 11 
At). Rep. 705. 


243. PRACTICE — Instructions — Harmless Error. 
Where the plaintiff claims property as a fixture to land 
he has purchased, an instruction at his request, that if 
it was a fixture, the contract of sale between the vendor 
of the land and the defendant, who purchased the arti- 
cle from him, was void under the statute of frauds, in a 
harmless error.—DeLacy v. Tillman, 8. C. Ala., Dec. 6, 
1887; 3 South. Rep. 295. 


244. PRACTICE—Partnership —Judgment. Where a 
writ is issued against two persons as partners, and exe- 
cuted as to both and one neither appeared nor pleaded 
nor was a default entered against him, but the case went 
to a jury as to both and a verdict was rendered against 
both: Held, that the judgment founded upon this ver- 
dict was invalid as against the defendant either indi- 
vidually or as partner.—Corcoran v. Frich, 8. C. Penn., 
Nov. 11, 1887; 11 Atl. Rep. 677. 


245. PRACTICE — Record — Correction. When the 
record is silent, or where it suggests as fact something 
contrary to the fact, the court may correct the record 
by an order nunc pro tunc.—Holman v. State, 8. C. Ga.. 
April 9, 1887; 4S. E. Rep. 8. 

246. PRACTICE—Production of Papers—Discovery. 
A motion to require the plaintiff to produce its books 
for inspection, that the defendant may prepare for trial 
is improper. A billjof discovery should be resorted to. 
—Guyot v. Hilton,U. 8. C. C. (N. Y.), Nov. 29, 1887; 32 Fed. 
Rep. 743. 

247. PRACTICE — Statement of Facts — Agreement of 
Counsel. It is not competent for parties to go to 
trial on an imperfect statment of facts, with an agree- 
ment of counsel thut the facts may be afterward ascer- 
tained by reference to a master.—Phelps v. Phelps, 8. J. 
C. Mass., Jan. 3, 1888; 5 N. Eng. Rep. 392. : 

248. PRACTICE—Trial—Discretion of Court. Allow- 
ing an amendment to pleadings during trial and leading 
questions to a witness are discretionary with the court. 
—Osborne v. Williams, 8. C. Minn., Dec. 12, 1887; 35 N. W. 
Rep. 371. 

249. PRINCIPAL AND AGENT — Proof of Agency. 






































Agency cannot be proved by general reputation.—Graves 
v. Horton, 8. C. Minn., Dec. 23, 1887; 35 N. W. Rep. 568. 
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250. PROBABLE CAUSE—Malicious Prosecution—Burden 
of Proof. Whether there exists probable cause for 
a prosecution is a question of law for the court upon all 
the facts in the case. So, in an action for malicious 
prosecution, the burden of proof is upon the plaintiff to 
establish want of probable cause.— Donnelly v. Daggett, 
8. J. C. Mass., Nov. 23, 1887; 5 N. Eng. Kep. 282. 

251. PUBLIC LANDS—Cutting Timber—Boxing Pines.— 
Boxing pine trees for turpentine on public lands not re- 
served for supplying timber for the navy is not an 
offense, under Rev. Stat. U. 8. § 2461.—Leatherbury v. 
United States, U. 8. C.C. (Miss.), Nov. 7, 1887; 32 Fed. Rep. 
780. 

252. PUBLIC LANDS—Homestead—Right of Way.-—— 
Under the act of July 26, 1866, railroads are not given a 
right of way over public lands, and where one has 
made a valid homestead on the public land and con- 
tinues to reside thereon he is entitled to compensation 
if a railroad appropriates a right of way over the land. 
— Burlington, etc. R. Co. v. Johnson, 8. C. Kan., Dec. 10, 
1887 ; 16 Pac. Rep. 125. 

253. PUBLIC LANDS—Priority—Special Warrants. 
Under the law of Maryland, the title of land held under 
a special warrant relates back to the date of the war- 
rant, the older warrant having a priority over the 
junior, such warrants being equivalent to a survey.— 
Koch v. Maryland Coal Co., Md. Ct. App., Dec. 16, 1887; 11 
Atl. Rep. 700. 

254. PUBLIC LANDS — Titles — Surveys. Where 
plaintiff has never been in possession of the land, and 
it had not been listed to the State when he purchased, 
nor prior to a second survey, wherein it was differently 
described, when defendant made a homestead entry on 
it under that survey, the defendant has the better title. 
—Murphy v. Sumner,8.C.Cal., Dec. 12, 1887; 16 Pac. Rep. 3. 


255. PUBLIC LANDS—Unlawful Inclosure. When a 
licensee of a railroad incloses a part of its land grant, 
which has been withdrawn from settlement, but has 
not yet been earned by the railroad, such inclosure 
does not fall under the act of congress of February 25, 
1885.— United States v. Brandestein, U.S. D, C. (Cal.), Nov. 
25, 1887; 32 Fed. Kep. 738. 


256. RAILROADS—Occupancy— Removal—Trespass.— 
Where the owner of land allows a railroad to occupy 
his land and construct there on a quasi public work, he 
cannot thereafter require its demolition, but sue for 
compensatory damages. By special act this company 
must be sued at its home, except in trespass, which in 
this cuse cannot be resorted to.—St. Julien v. Morgan’s, 
etc. Co., 8. C. Lu., Dec. 5, 1887; 3 South. Rep. 280. 

257. RAILROADS—Regulation — Police Power. An 
act requiring railroads to establish depots and waiting 
rooms for passengers where they cross each other is a 
legitimate exercise of the police power, and either rail- 
road may be prosecuted for failure to comply with the 
act.—State v. Kansas City, etc. R. Co., U.S.C. C. (Mo.), 
October, 1887; 32 Fed. Rep. 722. 


258. RECORDS—Habeas Corpus—Secondary Evidence. 
In a habeas corpus case, when the records of a 
county fail to show the indictment on which the peti- 
tioner was convicted, secondary evidence will be re- 
ceived.—Ex parte Carr, 8. C. Neb., Nov. 30, 1887; 35 N. W. 
Rep. 409. 

259. REPLEVIN—Alternative Judgment—Waiver. 
Plaintiff may waive in a replevin suit the ulternative 
provision in the judgment for the recovery of the value 
of the property.—Sterens v. McMillan, 8. C. Minn., Dec, 
12, 1887; 35 N. W. Rep. 372. 

260. REMOVAL OF CaUSES—Change of Statute. De- 
fendant pleaded to a declaration in February, 1887, and 
in Muy filed a petition for removal: Held, that the act 
of March 8, 1887, cut off his right.— Manley rv. Olney, U.S. 
C. C. (Mich.), Nov. 23, 1887; 32 Fed. Rep. 708. 

261. REMOVAL OF CAUSES— Jurisdiction. When a 
suit against « foreign corporation hus been removed, a 
plea to the jurisdiction that the case can be tried with 
greater convenience in the courts of the State of the 
































corporation, will be overruled.—Spies v. Chicago, etc. Co., 
U.S.C. C. (N. Y.), Nov. 24, 1887; 32 Fed. Rep. 713. 

262. REMOVAL OF CAUSES — Practice— Demurrer. 
When a cause is removed fourteen days after service, 
and a demurrer is filed nineteen days after the papers 
are filed, it comes too late, but on motion to compel 
plaintiff to accept it will be treated as a motion to set 
aside a default.—Heidecker v. Red Star, etc. Co., U. 8. C. C. 
(N. Y.), Nov. 16, 1887; 32 Fed. Rep. 706. 

263. REMOVAL OF CAUSES — Remand — Estoppel. 
When a cause removed to a federal court is remanded, 
and the latter order is acquiesced in and is unreversed, 
the question cannot be again raised in the original 
court.—Bodley v. Emporia Nat. Bank,8.C. Kan., Dec. 10, 
1887 ; 16 Pac. Rep. 88. 

264. REMOVAL OF CAUSE —Time of Application. 
Where defendant’s demurrer to the bill has been over- 
ruled on appeal by the supreme court, a motion for re- 
moval on account of citizenship and local prejudice 
comes too late.—Lookout M. Co. v. Houston, U.S.C. C. 
(Tenn.), Nov. 14, 1887; 32 Fed. Rep. 711. > 

265. SALE—Fraud — Estoppel. A creditor sued for 
the price of goods sold and after judgment levied on 
goods in the hands of the assignee of the debtor, claim- 
ing that the goods were obtained from him by fraud: 
Held, that he was estopped to do so by having sued for 
the price of them.—Goodall v. Stewart, 8. C. Miss., Dec. 
5. 1887; 3South. Rep. 257. 

266. SALE—Fraud — Rescission. Where, by false 
representations, A is induced to sell goods to B, taking 
no security but a mortgage on the goods, A can rescind 
the contract on learning thereof, though he has fore- 
closed the mortgage and sold the property thereunder, 
if he was the purchase.—Hughes v. Winship M. Co., 8. C. 
Ga., April 1, 1887; 4.8. E. Rep. 6. 

267. SALE—Patent — Instruction. Where a sale is 
made of an article, a patent for which had been applied 
for, and the parties differ as to the price with reference 
to the obtaining or failure to obtain the patent, an in- 
struction would be erroneous if given to this effect: that 
the patent of the coke-crusher was not in issue and 
that if the jury believed the price of the machine was 
$500, a failure to obtain a patent afterwards would not 
affect the contract.—McKnight v. Mathews,S. C. Penn., 
Nov. 11, 1887; 11 Atl. Rep. 676. 

268. SALE—Quality — Warranty. One who is not a 
regular dealer in provisions but a farmer who sells off 
his surplus stock of animals, is not held to an implied 
warranty that the animals so sold were fit for food, al- 
though he knew that they were to be used for that pur- 
pose.—Girour v. Stedman, 8. J. C. Mass., Jan. 4, 1888; 5 N. 
Eng. Rep. 384. 

269. STATUTES — Repeal —Planting Trees. The act 
of 1873 repealed the act of 1871 to encourage the plant- 
ing of trees.—Smith v. Nobles Co., 8. C. Minn., Dec. 13, 
1887 ; 35 N. W. Rep. 383. 

270. SUNDAY—Instruction. Construction of Massa- 
chusetts statutes relative to Sunday, and the exceptions 
of allowing baker shops to be open on that day. A 
court may rightfully refuse to instruct the jury as to the 
meaning of the ‘‘baker,” as used in those statutes.— 
Commonwealth v. Crowley, 8. J.C. Mass., Jan. 3, 1888; 5 N. 
Eng. Rep. 401. 

271. SURETY—Condition. Where one signs a note 
as surety of the principal upon condition that another 
person shall also sign the same as surety, the person so 
signing cannot be released by the failure of the other 
person to sign, unless it can be shown that the payee of 
the note knew and approved the condition.—Grossman’s 
Appeal, 5. C. Penn., October Term, 1887; 11 Atl. Rep. 725. 

272. TAXATION — Equalization —Proceedings. The 
law authorizing the appointment of county boards of 
equulization is constitutional. The bourd can change 
the assessment without notice, and their action can 
only be corrected by proceedings before them.— Baird v. 
Williams, 8. C. Ark., Nov. 19, 1887; 68. W. Rep. 1. 

273. TAXATION—Judgment—Parties. When a judg- 
ment is obtained for taxes due on land, and the cestud 
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que trust in a mortgage is not made a party to the suit, 
the purchaser is entitled to possession, but the cestui que 
trust is entitled to redeem from the sale. The Missouri 
law examined.—Allen v. McCabe, 8. C. Mo., Nov. 28, 1887; 
6S. W. Rep. 62. 

274. TAXATION—Published List—Definiteness. The 
published list of taxes, being merely to inform the 
owner of land, does not require the same definiteness 
as is required in a judgment for taxes.—Collins v. Welch, 
8. C. Minn., Dec. 31, 1887; 35 N. W. Rep. 566. 

275. TAXATION — Redemption — Limitations — Interest. 
The limitation of five years of an action to defeat 
a tax-deed does not apply when the full amount for re- 
demption was tendered before the tax-deed was exe- 
cuted, and in such case the purchaser is not entitled to 
interest.— Wilson v. Reasoner, S.C. Kan., Dec. 10, 1887; 16 
Pac. Rep. 100. 

276. TAXATION—Sale—Recovering Money. A tax- 
sale, when neither of the lists gives the number of the 
certificate under which the land was located, is void, 
under Texas law. The sale being void, the purchaser 
cannot recover the taxes lawfully assessed and paid by 
his purchase, nor that paid by him In redeeming it from 
aprior sale to the State.—McCormick v. Edwards, 8. C. 
Tex., Oct. 25, 1887; 6 S. W.’ Rep. 32. 

277. TAXATION—Sale—Redemption—Limitation. A 
tax-sale is not necessarily canceled by a certificate of 
redemption. Any one, including the purchaser at tax- 
sale, may redeem. An action to invalidate a tax-sale is 
barred after three years.—Mc Dougall v. Montlezun, 8. C. 
La., Dec. 5, 1887; 3 South. Rep. 273. 

278. TAXATION — Tax-deed — Action by Holder. 
Where the holder of a tax-deed sues for possession un- 
der « second deed, which is adjudged prima facie good, 
but his notice of redemption is defective, his first deed 
having been adjudged void, he is entitled to the amount 
of all taxes paid with interest and costs up to the date 
of the second deed.—Geer v. Thrasher, 8. C. Kan., Dec. 10, 
1887 ; 16 Pac. Rep. 94. 

279. TowAGE—Breakage of Tow—Damage. When 
a lighter is secured by her own men to a tow, and they 




















‘signal the tug to start, when the lighter breaks loose 


and injures a steamer, the lighter and not the tug is re- 
sponsible for the damages.—Anglo A. S. N. Co. v. Comell 
8S. B. Co., U.S. D. C. (N. Y.), Nov. 18, 1887; 32 Fed. Rep. 
798. 

280. Trusts—Constructive—Purchase by Agent. 
Where an agent, directed to buy real estute for his 
principal, buys it with his own money and tukes the 
title in the name of his partner, such title will be 
held in trust for the principal, subject to a charge 
thereon for the money puid. The principal was not 
called on to advance the money, when the price was 
not known, nor subsequently, until demanded by the 
parties.—Bryan v. McNaughton, 8. C. Kan., Dec. 10, 1887; 
16 Pac. Rep. 57. 

281. TrustT—Will—Construction. Where a testator 
devised to his wife and two children one-third each of 
his estate for life, with cross remainders to each other 
and their heirs: Held, that the trustee who, under the 
will, held the title upon these trusts should hold it as 
an entire trust.— Bell v. Towner, 8. C. Err. Conn., Nov. 10, 
1887; 5 N. Eng. Rep. 347. 

282. VENUE — Change — Record. On a change of 
venue in a civil case it is only necessary to transmit a 
true and correct transcript of the files and proceedings. 
— Wichita Gg W. R. Co. v. Kuhn, 8. C. Kan., Dec. 10, 1887; 16 
Pac. Rep. 75. 

283. WAIVER — Process. In order to establish a 
waiver of legal process, it must appear that the party 
knew he was waiving a legal right or that he did not 
care whether it was legal or not.—Goldenberg v. Blake, 8. 
J. C. Mass., Nov. 23, 1887; 5 N. Eng. Rep. 285. 


284. WAREHOUSEMAN — Carrier — Custom — Freight 
Charges. In Minnesota, it is the custom of public 
carriers to deliver grain to the public warehousemen or 
elevators for the consignee und charges for freight 
and storage are governed by the weights found by the 




















official weigher.—Arthur v. St. Paul, etc. Co., 8. C. Minn., 
Dec. 28, 1887; 35 N. W. Rep. 718. 

285. WATER—Surface- water. An action will not lie 
by the owner of an upper lot because the owner of the 
adjoining lower lot prevented by a tight fence the flow 
of surface-water from the upper to the lower lot.— 
Chadeayne v. Robi , 8. C. Err. Conn., Jnly 15, 1887; 5 N. 
Eng. Rep. 403. 

286. WATER—Water- works. Construction of Con- 
necticut statute relative to water and water-works.— 
Dunham v. New Bratain, 8. C. Err. Conn., Nov. 19, 1887; 5 
N. Eng. Rep. 339. 

287. WATER-COURSES—Dam Across River.—Ownership. 
Under the act of 1848, for the improvement of the 
Fox aad Wisconsin rivers, the State became the owner 
of the whole water-power created by any dam erected 
across the Fox river, including the water-power exist- 
ing on adjoining lands not owned by the State.—Green 
Bay § M. C. Co. v. Kaukauna W. P. Co., 8.C. Wis., Dec. 13, 
1887 ; 35 N. W. Rep. 529. 

288. WIpow — Dower — Distributive’ Share. The 
court of probate has no jurisdiction to set-off to the 
widow such portion of the real estate of her deceased 
husband as is authorized by Pub. Stat., ch. 185, § 4, until 
after assignment of dower.—Mathewson v. Mathewson, 8. 
C. R.1., Oct. 22, 1887; 5 N. Eng. Rep. 324. 

289. WILL—Construction— Next of Kin. Under a 
will by which alegatee takes for life the income of cer- 
tain property, the remainder being limited by the terms 
of the will to his “‘personal representatives,” these 
words are construed to mean, not his eaecutors or ad- 
ministrators, but his next of kin who would be entitled 
to inherit from him.— Davies v. Davwes, S. C. Err. Conn., 
September, 1887; 5 N. Eng. Rep. 407. 

290. WILL—Contest—Costs. Where one adminis- 
ters on the estate of a person supposed to have been 
intestate, and then unsuccessfully contest a will of the 
deceased, he is not entitled to costs and expenses in- 
curred by him in contesting the will.—Dairymple v. Gam- 
ble, Md. Ct. App., Dec. 16, 1887; 11 Atl. Rep. 718. 

291. WILL—Devise—Rule in Shelley’s Case. The 
devising clause of the will of testatrix was in these 
words: “And to each of them (the plaintiff's) I devise 
the income of one undivided half of all my real estate 
for her life only, and on the decease of either of my 
daughters her share in my estate to go to her children 
in fee simple.” Held, that the word “children” is a 
word of purchase, and not of limitation, and plaintiff’s 
take only a life estate.—Foster v. McKenna, 8. C. Penn., 
Nov. 11, 1887; 11 Atl. Rep. 674. 

292. WILL—Estate—Heirs. Where aman wills an 
estate to his daughter and her bodily heirs and to his 
son, to be divided when they come of age, subject to a 
life estate to his widow, or a money payment, and the 
daughter marries and dies without issue, and the widow 
tukes the money payment, under Georgia law, the 
daughter has an undivided half interest in feein the 
land, and her husband inherits from her.—Craig v. Am- 
brose, 8S. C. Ga., Nov. 25, 1887; 4 8. E. Rep. 1. 

293. WILL—Estate on Condition—Remuainder.——Where 
a wife bequeaths to her husband the use and income of 
all her property with power to incumber or dispose of 
it, so long as he remained a widower, and in case of his 
remarriage her part of the common property shall go 
to her children, the husband has the income while a 
widower, and he has the fee of one-third, and the chil- 
dren of two-thirds of the property, under California 
law.—Reinhardt’s Estate, 8. C. Cul., Dec. 20, 1887; 16 Pac. 
Rep. 13. . 

294. WILL—Trust—Precatory Words. In a will the 
words, “I make this bequest in the full faith that, my 
husband will properly provide for the two children of 
my deceased brother, * * * whom we have under- 
taken to raise and educate,” are precatory words and 
create a trust in favor of the children.—WNoe v. Kern, 8. C. 
Mo., Dec. 19, 1887; 6S. W. Rep. 239. 

295. WiLL—Undue Influence—Evidence. 
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fluence, it is competent to show thut the land devised 
to one of the devisees was acquired by the earnings of 
the testator’s wife and her daughters by a former 
marriage.— Beattie vr. Thomason, 8. C. R. I., Oct. 29, 1887; 5 
N. Eng. Rep. 337. 

29%. WITNESS—Credibility—Jury. Testimony by a 
witness of a confession made to him by the defendant 
should be submitted to the jury, though it appears that 
the witness is a great thief and has been promised 
immunity from punishment for his own crimes if he 
would tell all he know about the defendant.—State v. 
Watson, 8S. C. N. Car., Nov. 21, 1887; 48. E. Rep. 26. 

297. WITNESS—Cross- examination — Res Gestx. A 
witness testifying in a larceny case as to a conversation 
with the defendant, in whose possession he found the 
sheep, may be asked whether defendant did not say 
that he had bought the sheep as a reason why he re- 
fused to deliverthem. The question is admissible as 
part of the conversation and as part of the res geste.— 
Stockman v. State, Tex. Ct. App., Nov. 26, 1887: 6 S. W. 
Rep. 298. 

298. WITNESsS—Deposition—Commitment. Whena 
witness giving his deposition before a notary is com- 
mitted for failure to produce papers, he will be dis- 
charged on habeas corpus, if it clearly appears that the 
papers are incompetent and inadmissible. Quere: 
whether a notary taking depositions in Kansas, to be 
used in Missouri, has power to commit for not producing 
papers under a subpena duces tecum.—In re Beurdsley, 8. 
C. Kan., Dec. 10, 1887; 16 Pac. Rep. 153. 

299. WITNESS—Privileged Communications—Attorney. 
The relation of attorney and client, present or 
prospective, must exist to render communications to 
an attorney privileged. Taxing a lawyer’s courtesy or 
liberality for advice or services is not employing him. 
Generally the test of emplyoment is the fee.—Brown v. 
Matthews, 8. C. Ga., July 5, 1887; 48. E. Rep. 13. 

300. WriTtT—Order Nisi.——A rule nisi is ajudicial pro- 
cess which, like other process, must be served by the 
sheriff.—Falvey v. Jones, 8. C. Ga., Oct. 7, 1887; 48. E. Rep. 
264. 

















QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 





QuERY No. 6. 

A, who is unmarried, conveys real estate to B in 
trust, for the following uses: B to sell such portions 
of the real estate as may seem advantageous to him, 
expending the proceeds in the improvement of the 
residue or in investment for the uses of the trust. 
Out of the income and profits B shall expend such 
sum as he shall deem sufficient for the maintenance 
of A. Upon the death of A the property is to descend 
to his personal representatives. A then marries; B 
subsequently reconveys to A, without consideration, 
all the real estate, thinking to discharge the trust, al- 
though he bas acted as trustee for three years. Could 
the wife and children of A, since deceased, thus lose 
their rights under the trust deed? What rights have 
they under the trust deed? xX. ¥. 





QUERIES ANSWERED. 
Query No. 5 (26 Cent. L. J. 210.) 


If one subscribes for a periodical for a certain term 
and after its expiration the publisher continues to 
forward it by mail,and the party to whom it is ad- 





dressed takes it out of the post-office, giving no notice 
of discontinuance to the publisher, is he liable for the 
subscription price? Ifa publisher, without any such 
contract, sends his periodical regularly to a person 
who receives it and takes it out of the office without 
question or notice to the publisher, would the person 
be liable for the subscription price? Cite authorities. 
B&R. 


Answer. We find no case exactly in point. When 
services are rendered gratuitously and without the 
authority, express or implied, of the recipient, he is not 
liable therefor. 1 Story’s Cont. § 12; 1 Parsons Cont. 
475. The law presumes such contracts made as jus- 
tice and reason require, and a request may often be 
implied when a party accepts and holds the benefits of 
another’s services. Jdem. We think in justice and 
reason, that in the first case supposed the party should 
be held liable, but not so in the latter case. There is 
no legal presumption in this matter, and it is for a jury 
to find asa fact whether there was an implied con- 
tract. M. 





QuerY No. 3. [26 Cent. L. J. 72. 

A B was arrested upon a complaint charging him 
with unlawfully selling intoxicating liquors without 
first having obtained a license, as provided by ordi- 
nance, and contrary to the ordinance of the city of 
Canton, ete. Defendant’s counsel moved to dismiss 
the action for the reason that the police court had no 
jurisdiction to try and determine an offense under the 
city: ordinance which was a misdemeanor under the 
general laws of the Territory, and therefore an in- 
dictable offense. That said ordinance was unconsti- 
tutional, etc. The defendant’s motion was sustained. 
City attorney appeals on behalf of the city. Question: 
Where a city, by its charter, has express authority to 
regulate, suppress and prohibit the sale of intoxi- 
eating liquors within its limits, and a general power 
to enforce and punish for a violation of its ordinances, 
and the Territory is authorized by its organie act to 
create such municipal corporations without any lim- 
itation of such authority, has the police court of the 
city jurisdiction of an action charging a defendant 
with a violation of its ordinances prohibiting the sale 
of selling intoxicating liquor, although the same act 
may be a violation of the general laws of the Terri- 
tory and indictable by the grand jury? See Wong v. 
City of Astoria, 11 Pac. Rep. 295; State v. Oleson, 


vol. 1, Crim. L. M. & Rep. 589; 21 Minn. 202. Please 
cite authorities. K. C. S. 
Answer. The decisions are conflicting, but the 


weight of authority seems to be that the ordinance is 
valid and enforceable. The authorities are reviewed 
in the note to § 308, 1 Dill. Mun. Corp. (3rd ed.) 


RECENT PUBLICATIONS. 





History or a Lawsuit. By Abraham Caruthers, 
Late Professor in the Law School of Cumberland 
University. Third Edition. Enlarged, Annotated 
and Revised by Andrew B. Martin, LL. D., Pro- 
fessor in the Law School of Cumberland Univer- 
sity, Lebanon, Tennessee. Cincinnati: Robert 
Clarke & Co. 1888. 


This is the third edition of a book which has been 
more useful to law students and the junior members 
of the profession in the southwestern States than any 
other volume that ever was printed. It was originally 
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designed by the author, Judge Caruthers, the late 
able and learned professor of law in Cumberland 
University, at Lebanon, Tennessee, as a text-book to 
be used in the instruction of students in the law de- 
partment of that university. Its usefulness, however, 
extended beyond those narrow limits, as it was found 
to give a clearer and fuller idea to neophytes in the 
profession of the procedure in civil actions in courts 
of record than could be obtained without great labor 
from any other sources. The substratum of the work 
is, of course, the old common law forms of action, but 
in the second, and especially in the third, edition it has 
received the addition of copious reference to what are 
called, and sometimes miscalled, modern improve- 
ments, and in its present form is an invaluable assist- 
ance to law students, either in law schools or studying 
after the old fashion in the offices of practicing attor- 
neys. It is at least equally useful to young practi- 
tioners, and, we may add, without disparaging the 
learning of older and more experienced members of 
the bar, it is by no means unworthy of their attention. 
We need hardly add that it is a handsome volume, 
‘gotten up in the usual excellent style of the pub- 
lishers. 








. JETSAM AND FLOTSAM. 





THE Jews of Smyrna have among themselves a 
strict law forbidding the use of tobacco to the young. 
One evening, while the writer was in Bournabat, three 
Jewish lads were indulging in a quiet whiff in the 
outskirts, when they were surprised by a Rabbi. 

Two of the boys were dexterous enough to conceal 
their weeds, but the third was caught with the cigar- 
ette between his lips. 

He was taken immediately to Smyrna, arraigned be- 
fore the dignitaries of the synagogue, and condemned 
to the usual punishment, which, to our ideas, was out 
of all proportion to the crime. 

The Rabbi opened the Talmud, and read the sup- 
posed warrant for the infliction which was to follow. 
The young man, stripped naked, was placed inside a 
stout bag, and suspended from the ceiling a little way 
above the floor. 

As the Rabbi paused from time to time in bis read- 
ing, an official, armed with a stout leather thong, be- 
labored the unfortunate Israelite in the bag with all 
his might; and at intervals another attendant, bearing 
a huge lighted candle composed of some peculiarly of- 
fensive description of tallow, dropped some of the hot 
grease upon the criminal. 

In this manner the young Jew was alternately 
strapped and basted, until, in the opinion of the 
Rabbi, his crime had been purged away. As might 
be expected, this little drama was not conducted in 
silence, and the cries of agony and protestations of 
repentance were heard far beyond the walls of the 
torture chamber; but the Turkish officials declined to 
interfere. It was no concern of theirs, they said. 


AN INTREPID WOMAN.—The great Hulda Moore 
case has ended by the capitulation of the authorities to 
the intrepid woman. A history of the case may be 
interesting. For years there has been a bitter feud 
between Mrs. Moore and the Gholstons, a prominent 
family whose lands adjoin hers. She is said to have 
once asked a friend to pray for her, stating that she 
would pray for herself after she got even with the 
Gholstons. The feud culminated two or three years 





ago in a pitched battle between Mrs. Moore, assisted 
by her husband, and the Gholstons. This led to pro- 
tracted litigation, in which the interest of Hulda and 
her husband were represented by lawyer Strickland. 
Mrs. Moore refused to pay the attorney’s fee, con- 
sidering it exorbitant. Mr. Strickland sued and ob- 
tained judgment. Mrs. Moore called at the lawyer’s 
office, and having been given possession of the paper 
for temporary inspection, coolly pocketed it and walked 
off. An officer was dispatched to her home to arrest 
her. She declined to go with him. A posse consist- 
ing of six men next made an attempt and succeeded in 
securing her company, not, however, until she had 
flourished pistols in a manner that was just awful, and 
had inflicted a wound on one of her would-be escorts. 
She was carried to Danielsville, but not being guarded 
very vigilantly escaped and returned to her home. . No 
further attempt was made to secure her arrest until 
Friday, when four men spproached the Moore mansion. 
She had converted the mansion into an arsenal; post- 
ing herself in the door and one of the little Moore’s at 
an upper window, she opened fire so vigorously that 
the entire destruction of the invading forces seemed 
imminent. One who had advanced nearest the rampart 
was induced by consideration for his personal safety 
to call for quarter, protesting: ‘‘Don’t shoot; I’m your 
friend.”’ 

“You had better get behind a tree if you are,” said 
Hulda. The battle ended in the rout of the assailants, 
who retired, leaving their intended prisoner mistress 
of the situation. Mr. Strickland has withdrawn his 
suit and the officers have informed the plucky woman 
that she will not be molested in future. 


OBSERVATIONS ABOUT TOWN.—A witness in the 
Wayne Circuit Court recently was trying to say some- 
thing mean about a certain railroad, one of the direct- 
ors of which was interested on the other side of the 
case from that which controlled his sympathies. The 
witness was one of those who always maintain their 
equilibrium, no matter how mad the lawyer becomes 
at their perverseness. In this case the witness was not 
only good natured, but keen of perception and ready 
of wit. 

“A moment ago,” questioned the attorney, “you 
framed your reply to my question in such a way as to 
reflect discredit nor only upon the board of directors 
of this railroad, but on the road as well. What do you 
know about this road, anyway?’ 

*“Excuse my frankness, but I consider that it prin- 
cipally consists of two streaks of rust and a right of 
way,” replied the witness instantly. 

“Two streaks of rust and—Oh, you do, eh?’ 

“Yes, the road runs from Hardscrabble northerly 
into space among pine stumps. I telegraphed my wife 
recently, who was waiting for me at one end of the 
line, from the other end, to meet me on the next train. 
I took the next train all right, but when I reached the 
end of the line I found that she had procured a divorce 
from me on the ground of desertion.”’ 

“That’s all, Mr. H,” said the disgusted attorney, 
“You can go. I have heard all that sort of stuff I care 
to hear.’’ 

“John Jones! take a seat in the jury box; ” shouted 
a court officer. 





YUM 








